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ANNOUNCEMENT 


Full text of court decisions involving regulatory statutes ad- 
ministered either by the Secretary of Agriculture or the War Food 
Administrator will appear in future issues of the Agriculture Decisions, 
supplemented by syllabae and an index-digest. 


ATTENTION 
No. 12 of Vol. 1, 1942, of the Agriculture Decisions contains the fol- 
lowing cumulative material: 


Citations in Decisions Page 
Statutes, orders, etc................. sien thle, Sie ce 
IR So aes sic Lice grclae tar rae anise Ass Es . 815 
Court cases ......... : ie a 

Decisions overruled by Sec retary of Agriculture ee «3s 

Actions for review of Secretary’ s decisions... .~. 820 

Disposition of actions for review of Secretary's decisions 821 

Decisions cited by courts.......... ek pea ther ee 

Commodities involved in proceedings 822 

Decisions and docket numbers arranged in consecutive order 823 

Cumulative list of decisions reported ; 829 

Cumulative Subject-Index* ... 836 

A study of the scope and nature of Agric ‘ulture Decisions—Statistical 

Index 1942 ..... SFE Bore icea hohe ae Ge ; 850 


* Complete Index-Digest of the Agriculture Decisions and the court 
decisions for 1942-1943, including pocket supplement, is in process of 
preparation and will be published upon its completion. 

II 





PREFATORY NOTE 


It is the purpose of this publication to make available to the public, 
in an orderly and accessible form, decisions issued under regulatory 
laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register or (for reasons of policy) decisions 
issued under one statute which expressly authorizes, but does not 
require the publication of the facts and circumstances of a violation, 
unless the Secretary in his decision has specifically ordered or directed 
such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. 8. C. 1940 ed. 601 et seqg.), the Com- 
modity Exchange Act (7 U. 8. C. 1940 ed. 1 et seq.), the Federal Seed 
Act (7 U. S. C. 1940 ed. 1551 et seq.), the Grain Standards Act 
(7 U.S. C. 1940 ed. 71 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S. C. 1940 ed. 181 et seq.), and the Perishable Agricultural Com- 
modities Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.). These statutes 
“re now administered by the War Food Administration created by 
Executive Order No. 9334, April 19, 1943 (8 F. R. 5423). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited by 
giving the volume and page, for illustration, thus: 1 AD 472. It is 
unnecessary to cite the docket or decision number. Copies of monthly 
issues beginning with January of 1942 and annual bound volumes of 
the decisions will be available through the Superintendent of Docu- 
ments, U. 8. Government Printing Office, Washington, D. C. 
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(A. D. 426) 


In re CHENANGO FarM Propucts Company, Inc. AMA Doc. No. 27-28. Decided 
July 6, 1943. 
Freight Zone Differential 

Since Order No. 27 bases freight zones on distances to New York City and 
not to the destination point in the city of the milk shipped, and the 
petitioner has failed to show that even under any: such zoning its plant 
should be assigned to the 211-220 mile zone, it is held that the market 
administrator gave a legitimate construction of the order by assigning the 
petitioner’s plant to the 201-210 mile zone, because where highway mileage 
distance governs it is the distance to New York City that is specified, and 
it seems reasonable that a central point in New York, such as Columbus 
Circle, be selected to determine highway mileage distance for a freight 
zone differential. 


Mr. Geo. S. Rader, of Brooklyn, New York, for the petitioner. Mr. E. O. Mather 
for Food Distribution Administration. Mr. Glen J. Gifford, Presiding Officer. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 


PRELIMINARY STATEMENT 


On October 17, 1940, the petitioner, Chenango Farm Products 
Company, Inc., filed two petitions under section 8¢(15)(A) of the 
Agricultural Adjustment Act (1933), as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937, 
complaining of certain determinations and rulings made under Order 
No. 27, regulating the handling of milk in the New York Metropolitan 
Marketing Area. One of the petitions contended that the market 
administrator, the officer who administers the order, should have placed 
the petitioner’s plant, located at South New Berlin, New York, in the 
211-220 mile freight zone instead of the 201-210 mile freight zone, and 
this decision relates solely to that petition. 

Since it became effective, September 1, 1938, Order No. 27 has pro- 
vided for a freight zone differential to handlers of 1 cent per hundred- 
weight on Class I milk shipped to the marketing area from the 211-220 
mile zone. 

The petitioner, apparently on the theory that it is entitled to such 
differential, has underpaid producers by the amount of the differential 
since the effective date of Order No. 27, if its plant is properly con- 
sidered to be in the 201-210 mile zone. Although .the order has been 
amended several times, the provisions pertinent to the problem pre- 
sented have remained practically the same and are found in Article IV, 
section 3 of the order as originally issued, and in section 927.4(c) of 
the order as amended. These provisions are as follows: 


17 U. S. C. 1940 ed. 601 et seq. 
169 
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“SEC. 3. Transportation Differentials—The market administrator shall 
from time to time publicly announce for each plant operated by each handler 
the freight zone set forth in the schedule below in this section according to 
the railway mileage distance from New York City of its nearest railway 
shipping point, or its highway mileage distance from New York City, if the 
latter is less than the former by more than 15 miles. Any such mileage 
distance shall be that recognized for rate-making purposes by the Interstate 
Commerce Commission. The minimum prices set forth in section 1 of this 
article shall be plus or minus the amounts as set forth in the following 
schedule: * * *”? 

“(c) Transportation Differentials. The market administrator shall from 
time to time publicly announce for each plant outside the marketing area, 
operated by each handler, the freight zone set forth in the schedule below in 
this section according to the railway mileage distance from New York City 
terminals of its nearest railway shipping point, or its highway mileage distance 
from New York City. if the latter is less than the former by more than 15 
miles. . Any such mileage distance shall be that recognized for rate-making 
purposes by the Interstate Commerce Commission. For the purposes of this 
paragraph each plant within the marketing area shall be assigned by the 
market administrator to the 1-10 mile freight zone. The minimum prices set 
forth in paragraph (a) of this section shall be plus or minus the amounts as 
set forth in the following schedule: * * *”* 


In its petition, the petitioner contended that a portion of the high- 
way route, considered by the market administrator for the purpose 
of computing the mileage from its plant to New York City, was danger- 
ous and unsuitable for tractor-trailer milk trucks and that the alterna- 
tive route for this portion would make the mileage approximately 214 
miles. After the hearing on the petition convened, it was adjourned for 
the purpose of making a test run from the petitioner’s plant to New 
York City which, by stipulation, was to bind “either party” (R. pp. 
10,11). Upon resumption of the hearing, it was stipulated as the result 
of test runs that the mileage according to the route which the market 
administrator had considered applicable was 200.2 miles, and the mile- 
age according to the alternative route contended for by the petitioner 
was 207.5 miles. The terminal point in New York City, used in both 
computations, was Columbus Circle. 

The petitioner then contended that the distance from Columbus 
Circle to the plant of W. M. Evans Dairy Co., Inc., 3480 Fulton Street. 
Brooklyn, should be added to the mileage from its plant to Columbus 
Circle in assigning a freight zone to its plant. The petitioner clairtned 
that this address was the petitioner’s only delivery point in New York 
City, that several orders issued by the Interstate Commerce Commis- 
sion and tariffs filed thereunder, zoned New York City for motor freight 
rate purposes, and that such zoning should also be done under section 
924.4(c) of the order. Counsel for the petitioner offered these orders 
and tariffs by reference as evidence at the hearing but withdrew them 
as exhibits when he found it difficult to obtain copies. 

John Martin, an employee of the market administrator’s office, testi- 


2 Title 7, Ch. IX, sec. 927.5(c), 1938 Suppl., Code of Federal Regulations. 
® Title 7, Ch. IX, sec. 927.4(c), 1940 Suppl., Cede of Federal Regulations. 
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fied that in assigning plants to freight zones, the highway mileage to 
the plants from New York City was ascertained from Household Goods 
Carrier Bureau Mileage Guide No. 3, and the rail mileage from rail- 
road bulletins. He testified further that this practice was followed in 
the case of the petitioner’s plant, that the highway mileage was found 
to be less than the rail mileage by more than 15 miles, that the highway 
mileage guide used Columbus Circle as the destination point in calculat- 
ing mileage to New York City, and that this guide seems to have been 
authorized by special permission of the Interstate Commerce Com- 
mission. 

The petitioner and the Dairy and Poultry Branch, Agricultural 
Marketing Administration (succeeded by the Food Distribution Admin- 
istration, now a part of the War Food Administration), filed briefs 
after the hearing. The report of the officer who presided at the hearing 
upheld the assignment of the petitioner’s plant to the 201-210 mile zone. 
The petitioner did not file exceptions to the presiding officer’s report. 


FINDINGS OF FACT 

1. The petitioner is a corporation existing under and by virtue of the 
laws of the State of New York, with its principal office and place of 
business at South New Berlin, Chenango County, New York, and is a 
handler subject to Order No. 27, which regulates milk handling in the 
New York Metropolitan Marketing Area. 

2. The petitioner has for a number of years operated a milk plant 
in the village of South New Berlin, Chenango County, New York, which 
plant was and is approved by a health authority for the receiving of 
milk to be sold in the New York Mé@tropolitan Marketing Area, and at 
this plant the petitioner has received and receives milk from producers 
as defined in Article I, section 1, subsection 5 of Order No. 27, and 
section 927.1(e) of Order No. 27, as amended. 

3. As a result of test runs made, after a hearing on the petition 
had been adjourned for this purpose, the mileage from the petitioner's 
plant to Columbus Circle, New York City, was found to be 200.2 miles 
via Route 17 and 8, and 207.5 miles by the alternative route contended 
for by the petitioner, that is, via Routes 17, 41, 7 and 8. 

4. The petitioner’s deliveries of milk in New York City were made to 
the W. M. Evans Dairy Co., Inc., at 3480 Fulton Street, Brooklyn, 
New York, a distance from Columbus Circle of approximately 11 miles. 

5. In calculating highway mileages for the purpose of assigning 
freight rate zones to plants located outside the marketing area, the 
market administrator has used Household Goods Carrier Bureau Mile- 
age Guide No. 3, and in all such cases the mileages have been based 
on Columbus Circle as the terminal point in New York City. 

6. The Interstate Commerce Commission has not recognized any 
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highway mileage distance from the petitioner’s plant to New York City 
for rate-making purposes. 
CONCLUSIONS 

The applicable provisions of the order quoted above, base the assign- 
ment of freight zones to plants primarily upon the railway mileage 
distance from New York City terminals to the plant’s nearest railway 
shipping point. If the highway mileage distance from New York City 
is less than such railway mileage distance by more than 15 miles, the 
highway mileage distance is to be used. Any such mileage distance 
is required to be that recognized by the Interstate Commerce Commis- 
sion for rate-making purposes. 

In the: case of the petitioner’s plant, there is no question but that 
the highway mileage distance is less than the railway mileage distance 
by more than 15 miles. The only doubt raised is whether, under the 
order, the use of Columbus Circle as the terminal point in New York 
City is proper for the assignment of the petitioner’s plant to the 201- 
210 mile zone. 

No highway mileage distance from the petitioner’s plant to New 
York City, recognized by the Interstate Commerce Commission for 
rate-making purposes, has been shown by the petitioner. According 
to Household Goods Mileage Bureau Guide No. 3, and according to 
actual test runs, the highway mileage distance from the petitioner’s 
plant to Columbus Circle places the petitioner’s plant in the 201-210 
mile zone. 

There is no intimation in the order that, as contended for by the 
petitioner, plants outside the marketing area should be assigned a 
freight zone upon the basis of th® ultimate destination point in New 
York City of the milk shipped. Where railway mileage governs, the 
order specifically states that the railroad terminal in New York City 
is the terminus for computing mileage. Where highway mileage dis- 
tance governs, it is the distance to New York City that is specified. 
It seems logical and reasonable that a central point in New York City, 
such as Columbus Circle, be selected to determine highway mileage 
distance. 

That the construction contended for by the petitioner is not intended 
is seen from the difficult if not insuperable administrative problems 
which would ensue. Under that construction, a plant might be in 
several freight zones at the same time, depending upon what were the 
ultimate destination points of the milk shipped if all its milk was not 
shipped to the same location in New York City. 

But even if the order did call for the construction claimed by the 
petitioner, it does not necessarily follow that the actual highway mile- 
age distance to the W. M. Evans Dairy Co., consists of the mileage 
from the petitioner’s plant to Columbus Circle and the additional mile- 
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age from there to 3480 Fulton Street, Brooklyn. There is no evidence 
that this would have to be the route used and it is possible that there 
is a more direct route which might be less than the combined mileages. 

The argument that the Interstate Commerce Commission has recog- 
nized the zoning of New York City for motor freight rate purposes 
does not seem persuasive. The order bases freight zones on distances 
to New York City and not to the destination point in the city of the 
milk shipped. In addition, the petitioner has failed to show that, 
even under any such zoning, the petitioner’s plant should be assigned 
to the 211-220 mile zone instead of the 201-210 mile zone. 

The method of assigning plants to freight zones, used in the case of 
the petitioner, has been uniformly followed since the order became 
effective. We think it a reasonable and legitimate construction of the 
order. 

ORDER 
The relief requested by the petitioner is denied and the petition is 


dismissed. 


(A. D. 427) 
In re Gpntry-THOMPSON Stock Yarps Company, Inc. P&S Doc. No. 1523. De- 
cided June 12, 1943* 
Findings of Fact—Motion 


Upon motion of the Food Distribution Admunistration that the examiner be in- 
structed to amend his report to include specific findings of fact, it is ordered 
that the examiner’s report shall remain in the record but is set aside as 
examiner’s: report, and after allowing the parties to this proceeding to file 
briefs, the examiner is directed to prepare and file a report as stipulated in 


this order. 


Messrs. James Park and Frank S. Ginocchio, of Lexington, Ky., for the respondent. 
Mr. G. N. Dagger for Food Distribution Administration. Mr. Grafton G. 
Dowling, Examiner. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 


RULING ON MOTION 

On May 3, 1943, the examiner filed his report, dated April 29, 1948, 
in this disciplinary proceeding under the Packers and Stockyards Act, 
1921 (7 U.S. C. 1940 ed. 181 et seqg.). On May 12, the Food Distribu- 
tion Administration moved that the examiner be instructed to amend 
his report to include specific findings of fact. 

Under our practice, a principal purpose of the examiner's report in 
disciplinary proceedings is to crystallize the issues and give the parties 
opportunity to argue orally any point on which either party disagrees 
with the examiner. The report should contain what the examiner 
thinks would be the proper decision in the proceeding. The best report 
would be one which, if not excepted to, or if the person authorized to 


*This order reached the editor too late for publication in the June issue of the Agriculture 
Decisions. Ed. 
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make the final decision disagreed with all exceptions filed,.could be 
copied word for word and issued as the final decision, changing only 
the caption, striking the “Proposed” before “Findings of Fact”, “Con- 
clusions”, and “Order”, and adding a paragraph at the close of the 
Preliminary Statement to show the proceedings after the report was 
filed. With this in view, the report is defined, in the rules of practice 
under each of the regulatory statutes for which rules of practice have 
been issued by the Secretary, as containing “proposed findings of fact, 
proposed conclusions, and proposed order.” 7 CFR, 1941 Sup., 47.2(p), 
900.51(0); 9 CFR, 1941 Sup., 202.2(q); 17 CFR, 1941 Sup., 0.2(n), 
0.52(q). 

Accordingly, the examiner’s report dated April 29, 1943, shall remain 
in the record but is set aside as the examiner’s report, and, after allow- 
ing the parties 20 days after receiving a copy of this ruling to file briefs, 
the examiner is directed to prepare and file a report which shall contain 
a Preliminary Statement, Proposed Findings of Fact, Proposed Con- 
clusions, and Proposed Order. 

This order shall be served on the parties, and shall become effective 
five days after its date. 


(A. D. 428) 


In re OKLAHOMA LivestocK Growers AssociaTION. P&S Doc. No. 1527. Decided 
July 1, 1943. 


Brand Inspection—Authorization 


Upon consideration of the records, the pleadings and the recommendation of the 
Food Distribution Administration, the application for an authorization for 
rendition of livestock inspection services in connection with the livestock 
shipped from or originating in State of Oklahoma is denied on the ground 
that no substantial showing was made by the applicant as to the necessity of 
such authorization. 


Mr. William F. Farrell, Examiner. 


Decision by Assistant to the War Food Adminstrator Thomas J. Flavin 
ORDER DENYING APPLICATION FOR AUTHORIZATION TO RENDER 
BRAND INSPECTION SERVICE 
On July 9, 1942, the Oklahoma Livestock Growers Association (here- 
inafter called the Association) filed an application pursuant to the 
provisions of an amendment to the provisions of the Packers and 
Stockyards Act (Pub. L. No. 615, 77th Cong., 2nd Sess., June 19, 1942), 
for an authorization to charge and collect a reasonable fee for the 
inspection of brands, marks, and other identifying characteristics of 
livestock originating in or shipped from the State of Oklahoma at 
stockyards within the State posted under the act, located at Oklahoma 
City, Tulsa, Enid, Muskogee, Beaver, Woodward, and West Fort 
Smith, for the purpose of determining the ownership of such livestock. 
The Association, in connection with its application, alleged that the 
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branding and marking of cattle as a means of establishing ownership 
prevails by custom and by statute in Oklahoma, that inspection was 
necessary to recover strays and stolen livestock, that the real pro- 
ducers would be protected by this inspection, that they desire the 
service and are willing to pay the cost thereof, and that the Association 
is qualified to perform the service. 

Protests against the granting of an authorization were filed with 
the Department by the Oklahoma City Livestock Exchange, the Okla- 
homa City Traders Exchange, the Oklahoma National Stock Yards 
Company, and the Farmers Union of Oklahoma. The protests were 
based mainly on two grounds: (1) the inspection is not necessary with 
respect to cattle originating in or shipped from the State of Oklahoma. 
and (2) that branding or marking of livestock does not prevail by 
custom or statute in the State of Oklahoma. 

Pursuant to a notice dated December 21, 1942, a hearing was held 
on January 15, 1943, in Oklahoma City, Oklahoma, to receive informa- 
tion relative to the necessity for inspection, to ascertain whether there 
were any other applicants who intended to request authorization to 
collect fees, to receive information to assist in determining whether 
any applicant is qualified to perform service in the event inspection 
is deemed necessary, and to receive any other information relevant or 
material which might be of assistance in determining whether an 
authorization should be issued. 

No appearance was entered on behalf of anyone seeking another 
authorization. Mr. Neil Johnson and Mr. Ben Ellis, president and 
secretary, respectively, of the Oklahoma Livestock Growers Associa- 
tion, appeared on its behalf; Claude Monnet, Esq., appeared on behalf 
of the Oklahoma National Stock Yards Company, Oklahoma City 
Livestock Exchange, and Oklahoma City Traders Exchange. Mr. Tom 
Cheek, president of the Farmers Union of Oklahoma, appeared on 
behalf of that organization. 

Witnesses on behalf of the Association testified regarding the organ- 
ization of the Association and its general activities. Other witnesses 
testified relative to the prevalence of cattle theft in the State, the extent 
to which the custom of branding or marking of livestock prevails in the 
State, and the necessity for the inspection of livestock for brands, 
marks, and other identifying characteristics at posted stockyards within 
the State. 

Witnesses on behalf of the protestants testified. generally that pro- 
ducers of cattle in the State who have approximately 50 head or more 
of cattle generally brand or mark their animals to identify them for 
ownership, but that producers who own smaller numbers of cattle, or 
cattle of the dairy type, generally do not brand or mark their animals 
to establish ownership. The testimony of practically all witnesses 
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generally was to the effect that the inspection would not benefit the 
smaller producers of livestock and that it was not necessary insofar 
as the protection of producers against theft or other loss of livestock 
was concerned. 

On or about March 27, 1943, the Food Distribution Administration 
prepared and served on all interested parties its recommendation with 
respect to the application for authorization. It was recommended that 
the application be denied for the reason that it had not been shown 
that a substantial need existed for the proposed service. The appli- 
cant, upon receipt of the recommendation, urged that no action be 
taken with respect thereto until it is seen how a similar inspection 
service works out in the adjoining State of Texas. It was urged that 
inspection of livestock in Texas will eventually cause cattle thieves to 
transfer their activities to the State of Oklahoma and that, in due 
course, all parties will demand that an inspection service be put into 
effect in the State of Oklahoma. 

Upon consideration of the record, the pleadings and the reeommenda- 
tion of the Food Distribution Administration, it is concluded that no 
substantial showing was made by the applicant as to the necessity for 
the imposition of a fee to be paid by the owners of livestock for the 
inspection of brands, marks, and other identifying characteristics of 
livestock originating in or shipped to markets from the State of Okla- 
homa. Accordingly, the application of the Oklahoma Livestock 
Growers Association for an authorization under Section 317a of the 
Packers and Stockyards Act, 1921, as amended, is denied. A copy of 
this order shall be served on the applicant by registered mail. 

(7 U.S. C. 1940 ed. 181 et seq.; E. O. 9280, 7 F. R. 10179; E. O. 9822, 
8 F. R. 3807; E. O. 9334, 8 F. R. 5423; and Pub. Law No. 615, 77th 
Cong., 2nd Sess., June 19, 1942) 


(A. D. 429) 


Biscuorr v. Propuce Livestock Markerina AssociaTION. P&S Doc. No. 1549. 
Decided July 2, 1943. 
Amendment of Order 


Order entered in this proceeding on June 12, 1943, is hereby amended by striking 
therefrom the word hogs, which was inadvertently inserted therein, and sub- 
stituting therefor the word sheep. 


Mr. J. J. Curry, Examiner. 
Decision by Assistant to the War Food Administrator Thomas J. Flavin 


AMENDMENT OF ORDER DISMISSING COMPLAINT 
In an order entered in this proceeding on June 12, 1943, dismissing 
the complaint, the livestock involved is inadvertently described as 
hogs instead of as sheep. Accordingly, that order is hereby amended 
by striking therefrom the word hogs, and substituting therefor the 
word sheep. 
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(A. D. 430) 
In re P. W. Murpuy et al. P&S Doc. No. 1464. Decided July 5, 1943. 


Proceeding Held in Abeyance 


Pursuant to the provisions of the stipulation entered into between the respondents 
and the Food Distribution Administration, further action in this docket may 
be withheld and the proceeding held in abeyance in conformity with the 
terms of the stipulation which expressly provide that the agreement between 
the parties is not to be construed as a determination of the reasonableness of 
the maximum rates and charges set forth in the stipulation. 


Mr. J. 0. Parker for Food Distribution Administration. Mr. G. N. Dagger, 
Examiner. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 


ORDER HOLDING PROCEEDING IN ABEYANCE 


The respondents, P. W. Murphy, doing business as P. W. Murphy 
Commission Company, A. V. Overman, doing business as A. V. Over- 
man & Company, C. C. Glover, doing business as Glover Commission 
Company, Grange Livestock Marketing Association, Inc., and Arthur 
F. Schmidt, Edward F. Schmidt, and Reuben Schmidt, partners, doing 
business as Spokane Live Stock Commission Company, filed on or about 
February 28, 1942, to be effective April 20, 1942, a new schedule of 
rates and charges which were materially higher than the rates and 
charges then on file and in effect. By orders of the Secretary of Agri- 
culture entered in this docket on April 20, 1942, and May 20, 1942, the 
new schedule of rates and charges filed by the respondents and desig- 
nated as Supplement No. 1 to Tariff No. 3, was suspended for a period 
of 60 days from and after the date the schedule would otherwise have 
become effective, and an inquiry into the reasonableness of the rates 
and charges of the respondents was ordered. 

The respondents and the Food Distribution Administration, for the 
purpose of avoiding a hearing and further inquiry at this time into 
the reasonableness of the respondents’ rates and charges, entered into 
a stipulation under which the respondents agreed to file a schedule of 
rates and charges which is lower than the rates now in effect under 
Supplement 1 to Tariff No. 3. Respondents further agreed not to seek 
an increase in rates and charges above the levels specified in the 
stipulation, for a period of one year, without the consent of the Food 
Distribution Administration. Respondents have further agreed to 
submit semi-annual reports in the manner and form set forth in the 
stipulation. The Food Distribution Administration, in consideration 
of the agreements made by the respondents, recommended that the 
proceeding instituted on April 20, 1942, to inquire into the reasonable- 
ness of the rates and charges of the respondents be held in abeyance. 

The stipulation entered into between the respondents and the Food 
Distribution Administration expressly provides that the agreement 





178 PACKERS AND STOCKYARDS ACT, 1921 A. D. 431 


between the parties is not to be construed as a determination of the 
reasonableness of the maximum rates and charges set forth in the 
stipulation. 

In view of the provisions of the stipulation entered into between 
the respondents and the’ Food Distribution Administration, further 
action in this docket may be withheld and the proceeding held in abey- 
ance in conformity with the terms of the stipulation. 


(A. D; 481) 


In re Farmers Livestock CoMMIssion Company. P&S Doc. No. 1526. Decided 
July 8, 1943. 
Consent Order—Unfair Practice 


The respondent having admitted engaging in and using unfair, unjustly dis- 
criminatory and deceptive practice or device, pursuant to stipulation, it is 
ordered that it cease and desist from failing to make proper returns to 
shippers and failing to disclose to shippers the names of the purchasers of 
their livestock, and it is further ordered that it shall keep proper accounts, 
memoranda, books, and records. 


Mr. J. J. Curry, Examiner. 
Decision by Assistant to the War Food Administrator Thomas J. Flavin 


CONSENT ORDER 

On April 30, 1943, there was served on the Farmers Livestock Com- 
mission Company, Memphis, Tennessee, hereinafter referred to as the 
respondent, an order of inquiry and notice of hearing in which it was 
alleged that the respondent has and is violating the Packers and Stock- 
yards Act, 1921, as amended (7 U.S. C. 1940 ed. 181 et seq.), and the 
rules and regulations promulgated pursuant thereto. The respondent, 
in due course, acknowledged receipt of the inquiry, admitted the truth 
of the allegations charged, and consented to the issuance of an appro- 
priate order directing it to cease and desist from continuing the viola- 
tions set forth in the inquiry. 

The respondent violated the act by reporting to shippers prices dif- 
ferent from the prices at which their livestock was sold, and by 
reporting to shippers prices represented as the selling price of their 
livestock, whereas, in truth and in fact, such livestock had not been 
sold, but had been condemned for sickness or for other reasons. The 
respondent also violated the act by failing to report to a shipper the 
name of the purchaser of hogs consigned to it for sale, and failed 
to keep accounts, records, and memoranda as fully and correctly dis- 
close all transactions involved in its business. 

Accordingly, the respondent, Farmers Livestock Commission Com- 
pany, its officers, agents, and employees, are ordered to cease and desist 
from continuing to use and engage in the unfair, unjustly discrimina- 
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tory and deceptive practice or device of failing to make proper returns 
to shippers and failing to disclose to shippers the names of the pur- 
chasers of their livestock. The respondent, its officers, agents, and 
employees, are further ordered to keep such accounts, records, and 
memoranda as fully and correctly disclose all transactions involved in 
its business, and shall keep its accounts, records, and memoranda in 
such manner as to disclose fully the details of all entries posted in 
its books, including any differences between the cost of livestock bought 
and sold through its trading accounts. A copy of this order shall be 
served upon the respondent by registered mail and this order shall 
become effective 20 days from the date of signing thereof. 

(7 U.S. C. 1940 ed. 181 et seq.; E. O. 9280, 7 F. R. 10179; E. O. 9322, 
8 F. R. 3807; E. O. 9334, 8 F. R. 5423) 




















(A. D. 432) 


In re Brown-Gorr Live Stock Commission Company et al. 
Decided July 9, 1943. 


P&S Doc. No. 308. 






Order on Petitions 






Respondents’ request for increases in rates denied, and their petition is dismissed, 
but as the changes in their tariff schedule requested in a second petition do 
not involve rate increases, the requests in this petition are granted. 






Mr. D. H. Cunningham, of Sioux City, Iowa, for the respondents. Mr. J. O. 
Parker for Food Distribution Administration. -Mr. J. J. Curry, Examiner. 






Decision by Assistant to the War Food Administrator Thomas J. Flavin 







ORDER 


By order dated November 27, 1942 (1 AD 675), a 1937 order 
modifying rates charged by respondents, market agencies operating at 
the Sioux City Stock Yards, Sioux City, Iowa, was set aside, and a 
1931 order concerning such rates was reinstated. By an order of 
December 16, 1942 (1 AD 738), the effect of the November order was 
stayed until the end of 1942, to give time to consider respondents’ 
petition for rate increases. 

To get the Agricultural Marketing Administration, now the Food 
Distribution Administration, not to oppose some increase over the 
maximum rates of the 1931 order, respondents agreed to file, as the 
rates for 1943, the schedule of maximum rates now in effect, which the 
Secretary was authorized to modify without hearing, except that rates 
could not be lowered below those of the 1931 order without respond- 
ents’ consent. Respondents also agreed to file certain reports. Based 
upon a stipulation specifying these conditions, a consent order was 
issued on December 31, 1942 (1 AD 760), setting aside the 1937 and 
November 1942 orders, suspending the 1931 order for 1943, and direct- 
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ing respondents to file the schedules of rates now in effect, to be effec- 
tive from January 1 to December 31, 1943. 

By a petition dated January 8, 1942 (evidently 1943 was intended), 
filed January 11, 1943, respondents asked for an increase in rates. By 
another petition, dated January 20 and filed January 23, 1943, they 
asked permission to make some additions to their schedules which they 
said had been omitted inadvertently and would not increase the rates. 
On June 8, 1943, the Food Distribution Administration filed a motion 
to dismiss the petition for an increase, alleging that it was contrary to 
the stipulation. On June 24, it filed an answer to the second petition, 
stating that it does not’ object to the requested changes in the tariff, 
as no rate increase is involved. On June 28, the examiner certified 
the petitions to this office for disposition. 

While enjoying the rate increases they obtained as the result of a 
stipulation, respondents should not violate the spirit of their agreement 
by asking further increases within a few weeks. Their request for 
increases, therefore, is denied and the petition filed January 11, 1943, 
is dismissed. As the changes in their tariff schedules requested in a 
second petition do not involve rate increases, the requests in the peti- 
tion filed on January 23, 1943, are granted. 

Copies hereof shall be served upon respondents’ representative, D. H. 
Cunningham, Secretary of the Sioux City Live Stock Exchange, by 
registered mail or in person, and on the Food Distribution Administra- 
tion. Except as to service, this order shall become effective five days 
after its date. 


(A. D. 433) 


Appison DuNN v. St. Louis NATIONAL Stockyakps Company. P&S Doc. No. 1519. 


Decided July 23, 1943. 
Order of Dismissal 


The complainant having failed to file an opening statement of facts, the proceed- 
ing is therefore dismissed pursuant to the rules of practice. 


Miss Lotus Therkelsen, Examiner. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 


ORDER OF DISMISSAL 


Inasmuch as neither the complainant nor the respondent in this 
action requested an oral hearing, notice was served upon the parties 
that the shortened form of procedure would be used in accordance 
with sections 202.53 and 202.17 of the rules of practice (9 CFR 202.53 
and 201.17; 6 F. R. 3145 and 3141). 

The complainant has failed to file an opening statement of facts. 
The proceeding is therefore dismissed pursuant to section 202.17(h) of 
the rules of practice (9 CFR 202.17(h); 6 F, R. 3141). 
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Copies hereof shall be served upon the parties by registered mail or 
in person. This order, except as to the date of service, shall become 
effective 15 days after its date. 


(A. D. 484) 


In re BENNETT Commission Company, Inc. P&S Doc. No. 1470. Decided July 
28, 1943. 


Cease and Desist——Unfair Practice 


On the basis of the evidence disclosed in this disciplinary proceeding instituted 
by the complaint of the Administrator of the Agricultural Marketing Admin- 
istration, now the Food Distribution Administration, charging the respondent, 
a market agency, with using certain unfair, unjustly discriminatory and decep- 
tive practices and devices, it is ordered that the respondent, its officers, 
agents, and employees shall cease and desist from (1) failing to furnish to the 
owner a true written account of the sale of all livestock consigned to the 
respondent for sale on a commission basis, (2) selling such livestock to 
respondent’s employees without disclosing this fact to the consignors, (3) 
giving gratuities to truckers and shippers of livestock, and (4) charging a 
different compensation for its services than the rates and charges specified 
in its schedule, and it is further ordered that the respondent shall keep such 
accounts, records, and memoranda as fully and correctly disclose all transac- 
tions in its business, including record and items as directed in this order. 


Mr. Harold LeVander, of South St. Paul, Minnesota, for the respondent. Mr. J. O. 
Parker, for Food Distribution Administration. Mr. G. N. Dagger, Examiner. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S. C. 1940 ed. 181 et seq.), instituted by the complaint 
of the Administrator of the Agricultural Marketing Administration, now 
the Food Distribution Administration, on May 27, 1942, against the 
respondent, Bennett Commission Company, Inc., a market agency in 
the St. Paul Union Stockyards, South St. Paul, Minnesota. The allega- 
tions in the complaint may be summarized as follows: 

1. The respondent failed to assess proper and lawful amounts for 
its services in selling livestock on a commission basis. 

2. The respondent engaged in and used unfair, unjustly discrimina- 
tory and deceptive practices or devices in offering to make, and in 
making, gratuitous payments to truckers and _ representatives of 
shippers. 

3. The respondent failed to keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions in its business. 

The respondent filed an answer admitting the jurisdictional allega- 
tions and stating that any failure to charge lawful commissions was 
due to unintentional error. The answer states also that the respond- 
ent does not have sufficient information upon which to formulate a 
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reply to the charge that gratuities had been given to truckers and 
others, explaining that there was a change in the staff of officers result- 
ing from the death of the president of the company in October 1941, 
and that it could not speak with respect to what individuals might 
have done prior to that time. It alleges that the firm had paid no 
gratuities, and that, since the reorganization of the company, specific 
instructions had been given that no gratuities were to be furnished. 
The answer further states that the respondent’s books and records 
disclose all transactions in its business. 

The respondent filed two motions. One motion sought to have para- 
graphs 4 and 5 of the complaint stricken from the complaint for in- 
definiteness, or that the paragraphs be made more definite and certain. 
In the other motion, the respondent requested that the proceeding be 
handled under the shortened procedure provided for under the rules of 
practice. 

On July 9, 1942, the complaint was amended and a copy of the 
amendment was served upon the respondent on July 14, 1942. In this 
amendment it is alleged that the respondent sold livestock which had 
been consigned to it for sale on a commission basis to persons employed 
by the respondent, and did not disclose to the consignors that the 
livestock had been sold to persons employed in whole or in part by 
the respondent. A hearing upon the matter convened in St. Paul, 
Minnesota, on July 13, 1942, at which time the respondent argued its 
motions. The hearing was adjourned for the purpose of holding a 
prehearing conference. The hearing convened again on August 1, 1942, 
at which time the respondent answered the amendment to the com- 
plaint. The hearing was resumed on August 18, 1942, and evidence 
was taken on August 18 and 19. At the hearing, a stipulation reached 
at the prehearing conference was made a part of the record. In 
substance, the stipulation admitted the facts alleged in the complaint. 
The respondent reserved the right to introduce evidence for the purpose 
of explaining certain matters covered by the stipulation. In view of 
the stipulation, a ruling on the motion to make more definite and 
certain was not required. The examiner denied respondent’s motion 
that the matter be handled under the shortened procedure and ruled 
that the procedure for an oral hearing should be followed. While the 
respondent’s contention seems correct, we see no reason for dismissing 
the complaint or remanding the proceeding to the examiner because 
of this seeming technical error. Three witnesses testified. The 
transcript contains 287 pages of testimony, 9 Government exhibits and 
44 respondent’s exhibits. The parties were represented by counsel. 
By agreement, the testimony of John Todd given-in In re The Haas 
Commission Company, P. & S. Docket No. 1471, was incorporated by 
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reference in the record of this proceeding. Both the complainant and 
the respondent filed suggested findings of fact and orders. 

In his report, the examiner made findings of fact similar to the 
allegations in the complaint and proposed a suspension of the re- 
spondent’s registration for a period of one year. Respondent filed ex- 
ceptions to the report and requested oral argument before the Sec- 
retary which was held before Thomas J. Flavin, Assistant to the 
Secretary and Assistant to the War Food Administrator, on May 25 
and 26, 1943. 

Edward Johnson, the office manager and one of the owners of the 
respondent firm, examined the respondent’s accounts of sales for Sep- 
tember and October 1940. He found accounts of sales on which there 
were misapplications of the tariff in addition to those which the 
Government accountant discovered. The misapplications discovered 
by the accountant employed by the Government and the additional 
ones found by Johnson are reflected in 43 exhibits which were intro- 
duced in evidence by the respondent. Beulah Gilbertson, a forme 
clerk employed by the respondent, testified that the duplicate copies 
of 11 of these accounts of sales were in her handwriting. Johnson testi- 
fied that he had made out the other accounts of sales shown by these 
exhibits. Miss Gilbertson testified that she had caleulated the com- 
missions to the best of her ability and that she did not wilfully over- 
charge or undercharge anybody in applying the tariff. She stated 
that she was never instructed by any officer or employee of the 
respondent to assess wrong commission charges. Johnson’s testimony 
was to the same effect. They had no independent recollection of the 
transactions involved. Each expressed the view that the overcharges 
and undercharges as shown by the evidence were the result of error 
either in making the calculations or in applying the tariff. In regard 
to the John Sturm transaction involving the sale of 15 hogs, Johnson 
stated that the “1” was very indistinct on the duplicate account sale. 
It was his view that this resulted in the application of the rates to 5 
hogs instead of the 15 head. If this occurred it would explain the 
difference between the commission charged and that which should 
have been charged. In three instances in which more than one draft 
was sold to the same buyer at the same price he stated that separate 
weighings were made because of certain differences in the animals, 
such as difference in color, might indicate a difference in ownership. 
In such instances the separate weighing is made.for the respondent’s 
protection and no separate draft charge is made for the extra weighing. 
Also on one account sale there was an indication that there was a 
crippled hog. Under some circumstances an extra draft charge is not 
assessed for the weighing of a crippled animal. These explanations 
were given as possible bases for the apparent misapplications. Since 
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the specific transactions could not be recalled, there is no way of 
knowing whether these explanations applied. In several other instances 
Johnson offered possible reasons for the misapplications of the tariff. 


SUMMARY AND ANALYSIS OF THE EVIDENCE 
MISAPPLICATION OF TARIFF 


The respondent, together with the other market agencies at the 
St. Paul Union Stockyards, has on file in the Department of Agri- 
culture a tariff in which the rates and charges for its services are 
specified. Section 306(f) of the act requires the respondent to make 
charges for its services in accordance with its tariff. 

It is admitted that on September 26, 1940, the respondent sold for 
Jobn Sturm 15 hogs which had been consigned to it for sale on a 
commission basis and charged a commission of $1.25 instead of the 
correct amount of $3.75. It is also admitted that at divers times 
during the year 1940, the respondent received livestock consigned to 
it for sale on a commission basis and charged for its services sums in 
excess of or less than the rates and charges specified in its tariff. 
There is attached to the stipulation an exhibit which shows the details 
of 23 transactions during September and October 1940, in which the 
respondent misapplied its tariff. One of these is the Sturm transaction. 
In these transactions there were 20 undercharges and 3 overcharges. 
The amounts varied from 5 cents to $3.50. The Government ac- 
countant testified regarding 6 other transactions for the same period 
in which the respondent sold livestock consigned to it for sale and in 
each instance the commission charge was less than that specified in its 
tariff. These transactions are recorded in the exhibit attached to the 
stipulation, but counsel agreed that they should not constitute a part 
of the stipulation. In his investigation of the respondent’s application 
of its tariff, the Government accountant did not calculate the commis- 
sions on each account sale for September and October 1940. He 
selected the obvious examples as he checked through the accounts 
of sales. 

In two of the transactions in which the respondent charged less than 
the tariff rate as calculated by the Government accountant, the owner 
was a trader. Johnson took the position that the extra draft charges 
do not apply to the resales of livestock for traders, and stated that he 
had never made any extra draft charges in such cases. According to 
the Government accountant’s interpretation of the tariff, extra draft 
charges should apply to such resales. Section F of the tariff under the 
heading “Plants” provides that commission for selling “plants” for 
regularly established and licensed traders shall be one-half of the 
drive-in per head rates, provided the livestock planted with the com- 
mission firms has been purchased at the St. Paul Union Stockyards. 
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Extra draft charges are provided for in Section C of the tariff. The 
Government accountant’s construction of the tariff is the correct one. 
However, the meaning of the tariff is not beyond controversy and 
the respondent’s position is not completely unreasonable. 

Johnson testified that, during the months of September and October 
1940, the respondent issued 5,316 accounts of sales. Some of these 
were voided on account of errors. The witness stated that probably 
there would be 5,000 bona fide accounts of sales issued during that 
period. That does not include the accounts of sales which are rendered 
in connection with the resales for traders. 


GRATUITOUS PAYMENTS TO TRUCKERS 

The respondent makes the following admission in paragraph V of the 
stipulation: 

“The respondent, while operating as a market agency at the St. 
Paul Union Stock Yard, South St. Paul, Minnesota, has had in its 
employ for approximately the last ten years a person by the name of 
J.R. Johnson. The said Johnson became vice-president of the company 
in January 1938, and upon the death of Nie Schommer on or about 
October 1941, became president. The said Johnson at various times 
during the years 1936 through 1941 gave moneys to a shipper-trucker 
for which the said shipper-trucker did not give any consideration when 
the said shipper-trucker brought livestock of his own or livestock of 
others to the respondent for sale on the market. The moneys given 
were usually in amounts of one or two dollars. In one instance the 
amount was five dollars. During this same period the said J. R. 
Johnson purchased meals after 6:30 p. m. for other truckers and 
shippers when they had brought livestock to the respondent for sale 
on the market.” 

Edward Johnson, who now holds the position of secretary-treasurer 
of the respondent, could not fix the exact date when he became as- 
sociated with the respondent. The evidence points to the fact that 
it must have been sometime during the latter half of 1932, since he 
became associated with the respondent as an employee after the disso- 
lution of another firm whose registration was rendered inactive in 
July 1932. 

J. R. Johnson, now president of the respondent, became associated 
with the respondent as an employee before the time of Edward John- 
son’s connection with it. The respondent’s registration shows that in 
1939 the owners of the company were Edward Johnson, Nic H. 
Schommer and J. R. Johnson. Schommer died in October 1941, and 
Frank Roth acquired his interest from the Schommer estate. 

Edward Johnson testified that J. R. Johnson was never reimbursed 
by the respondent for the moneys which he gave to a shipper-trucker. 
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It is difficult to understand how this positive statement could be made 
in view of the fact that the records of the expenses of the owners and 
the employees are inadequate as will later appear. Edward Johnson 
stated that J. R. Johnson was never authorized to make the payments 
to a trucker-shipper. He said that the employees of the company 
were not permitted or authorized in any way to purchase meals for 
shippers and truckers prior to 6:30 p. m. The respondent belongs to 
the St. Paul Livestock Exchange of which most of the market agencies 
at the market are members. These rules prohibit the giving of gratui- 
ties to patrons or their employees and prohibit the buying of meals or 
the paying for lodging of any patron between 5:00 a. m. and 6:30 p. m. 

Counsel for the complainant requested that official notice be taken of 
the testimony of certain witnesses who testified in the proceeding 
entitled In re James T. Crosby, John H. Crosby and Thomas H. 
Crosby, partners, doing business as James T. Crosby and Sons, Re- 
spondents, P. & S. Docket No. 1468, relative to the practice of giving 
gratuities to truckers. This testimony was given at a hearing which 
took place shortly before the hearing in this proceeding. The respondent 
in that proceeding was represented by the law firm of Kelly & Le- 
Vander, which also represented the respondent in this proceeding. 
Counsel for the respondent objected to the request of complainant’s 
counsel, claiming that he was deprived of the opportunity to cross- 
examine the witnesses and further, that the taking of official notice of 
this testimony would be contrary to the intent and purpose of the 
stipulation. The examiner acceded to the request of complainant’s 
counsel after he had pointed out that respondent’s counsel had the 
opportunity to examine these witnesses or to call other witnesses with 
respect to the same subject matter if he chose to do so. Respondent’s 
counsel did not choose to do so. 

The testimony referred to is that of six witnesses, practically all of 
whom have been connected with the commission business at St. Paul 
or the livestock exchange at the stockyards for many years. In 
general, their testimony is that the making of gratuitous payments to 
truckers is a bad, dishonest and unfair practice, that it is unethical, 
that the trucker’s duty as an agent of the shipper is to get the best 
price and service for the shipper that he can, and that the giving of 
gratuities by some market agencies tends to draw business from some 
other market agencies who do not give gratuities. The nature of the 
testimony is shown in more detail in the decision and order entered 
today in the Crosby proceedings. We see no undue disadvantage to 
the respondent in taking official notice of this testimony. It simply 
reiterates what is provided for in the rules of the livestock exchange 
and what is practically a matter of common knowledge, namely, that 
the giving of gratuities to truckers by commission firms and thus 
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influencing the agent of the shippers in the choice of market agencies 
introduces a competitive element which is not in the best interests of 
the shippers or of the market as a whole. 

The respondent contends that there is no evidence of a practice 
involved in giving gratuities, and that there is no evidence that the 
truckers were influenced by such payments. Naturally, it would be 
difficult to find any trucker who would admit that he had been in- 
fluenced by such payments. However, it should be recognized that 
men engaged in conducting a business for profit do not ordinarily give 
money away without a hope of some consideration in return. A large 
percentage of the livestock shipped to the St. Paul market for sale 
on a commission basis is transported by truck. The shippers and pro- 
ducers seldom accompany their livestock when it is shipped to market. 
They entrust their livestock to the truckers and frequently they leave 
it to the truckers’ judgment to select the market agency to which the 
livestock shall be entrusted for sale. The trucker is the agent of the 
shipper and as such it is his duty to carry out the trust reposed ir 
him. Anything which might tend to impair the faithful discharge 
of that duty is a distinct detriment to the interests of the livestock 
producers and to the market as a whole. While it may appear that 
the giving of small amounts of money is of little consequence on its 
face, it is obvious that such payments are made for no other purpose 
than to gain or hold the good will of these truckers and thereby 
maintain the patronage which the truckers might be able to control. 
There are a number of market agencies on the St. Paul market all 
competing with each other for the purpose of getting business. Os- 
tensibly, this competition is based upon the quality of service. Pre- 
sumably, each shipper who consigns his livestock to the St. Paul 
market selects the commission firm which, in his opinion, will render 
him the best service. Those methods and practices which may cir- 
cumvent the requirement of merit as a basis for getting and holding 
business tend to undermine the very foundation of the central mar- 
keting system. The Packers and Stockyards Act has for one of its 
purposes the elimination of those practices and devices which are 
destructive of the system of marketing of livestock wherein the factors 
of confidence and the free flow of competitive foree upon the basis of 
quality of service are of paramount importance. Moreover, the 
practice has in it the possibility of laying an unnecessary financial 
burden upon the industry. On the basis of the record in this proceed- 
ing, it is clear that the payment of gratuities by the respondent is 
contrary to the interests of the market and the livestock producers who 
patronize that market. 

Counsel for the Government requested that official notice be taken 
of the Secretary’s order in the proceeding entitled In re Bennett Com- 
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mission Company, B.A.I. Docket No. 398. This order, which was 
regularly made after a hearing, was issued on March 2, 1933, and be- 
came effective on March 18, ten days after the date of service thereof. 
It provides, in part, as follows: : 

“IT IS FURTHER ORDERED that the respondent cease and desist from 
the unfair and deceptive practice and device of paying or offering to pay 
money, or any part of the commissions, to a livestock trucker for the purpose 
of inducing such trucker to deliver to the respondent livestock transported by 
him to a stockyard for sale in commerce.” 


Counsel for the respondent objected to the request of Government 
counsel. He took the position that this order was not competent, rele- 
vant, or material and that a consideration of it would be contrary to 
the stipulation. The examiner overruled the respondent’s objection. 

The respondent has been in business as a corporation since 1926. 
During that time there have been changes in the ownership of the 
stock. Those who are now the owners were not the owners when the 
corporation was formed. The two Johnsons who are now owners were 
employees of the corporation when the order in Docket No. 398 was 
issued. Edward Johnson testified that he never had knowledge of any 
order against the respondent prior to this proceeding. He has had 
access to the books and records of the respondent for the past few 
years, but he never saw anything disclosing that a prior order had 
been issued. 


FAILurE To DiscLtose THatr Livestock Was So_p TO AN EMPLOYEE 


In the complaint it is alleged that the respondent at divers times in 
1940 sold sheep to John Todd, an employee of the respondent, and did 
not disclose that fact on the accounts of sales rendered to the shippers. 
The respondent agrees, in the stipulation, that John Todd was its 
sheep salesman, but it contends that he was an independent con- 
tractor and not an employee of the respondent. The respondent 
argues that even if Todd was an employee, no cease and desist order 
should be issued because Todd has now discontinued to buy sheep 
and because no damage resulted to shippers on account of the failure 
to report the facts to the shippers. 

Many commission firms on the St. Paul market do not receive 
enough sheep to justify them in maintaining their individual sheep 
salesmen. Consequently, several commission firms arrange with a 
certain individual to sell their sheep for them. John Todd sells sheep 
for nine market agencies. He has been selling sheep for the respondent 
for about ten years. The record contains a copy of the contract 
covering the year 1939 which he made with the respondent with re- 
spect to selling sheep. Since the expiration of this contract Todd has 
continued to sell the respondent’s sheep on the same terms and con- 
ditions as those stated in the contract. Under the terms of the contract 
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the respondent agreed to deliver to Todd all sheep received by it for 
sale on a commission basis, to deliver to him all orders for the pur- 
chase of sheep, and to pay one-half of the commissions in connection 
with the sale and purchase of sheep. Todd agreed to maintain a suf- 
ficient force of employees to handle all business efficiently and to make 
his best efforts in buying and selling sheep to the best advantage. He 
also agreed to deliver the scale tickets for the sheep sold and pur- 
chased as soon as possible to the respondent. The parties mutually 
agreed that this contract should not be construed “(a) as creating the 
relation of employer and employee between the parties hereto in any 
manner whatsoever; nor (b) as giving to either party any financial 
interest, obligation or liability in the business of the other, except 
as herein specifically set out.” In 1934 Todd registered to engage in 
trading in sheep under the name of the John Todd Sheep Commission 
Company. He arranged to have the Campbell Commission Company 
clear his business. He testified that since that time he has weighed 
sheep to his account from respondent’s consignments. 

The accountant employed by the Government examined the re- 
pondent’s records for the purpose of ascertaining information with 
respect to Todd’s purchases of sheep from the respondent's consign- 
ments. On September 24, 1940, seven sheep were sold for the account 
of Carsten Ohlhaber, Lake City, Minnesota. The account sale ren- 
dered in that transaction by the respondent shows that two of these 
sheep which were weighed in a separate draft were bought by “A a/e 
Campbell.” The accountant checked the records of the Campbell Com- 
mission Company and found that the sheep were charged to the ac- 
count of Todd. On September 18, 1940, sales of sheep were made by 
the respondent from four different consignments and the accounts of 
sales show that purchases were made by “J a/c Lee” and “A a/e Cpbl.” 
The respondent rendered a single bill for these sheep to “Cook a/e 
Campbell.” The Campbell Commission Company paid for these sheep 
and charged the cost thereof to the account of Todd. An account sale 
dated September 27, 1940, shows the sale of 27 sheep in five drafts, 
one of which was sold to “T a/c Campbell.” A bill for this draft was 
rendered to “A a/e Campbell” and was paid by the Campbell Com- 
mission Company and charged to Todd’s account. On October 9, 
1940, a consignment of 34 head of sheep was sold in five drafts by the 
respondent. The account of sale shows that “B a/e Campbell” was 
the buyer of one draft of two sheep, a bill for which was rendered to 
“L. P. a/e Campbell.” This bill was paid by the Campbell Commission 
Company and charged to the account of Todd. On November 18, 1940, 
the respondent sold one sheep and rendered an account sale to the 
shipper showing the buyer to be “A a/e C. P.” The cost of this ani- 
mal was charged to Todd’s account on Campbell's books. 
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Todd had no specific recollection of these individual transactions in 
which sheep were weighed to various designations when they were 
purchased by himself. He stated that when anything was weighed 
direct to his trading account, “A a/c Campbell” was designated as the 
buyer on the scale ticket. He stated that he fills hundreds of orders, 
but sometimes a trucker or shipper does not show up to take the 
sheep. In such instances the sheep have to be taken into his own 
account or used to fill some other order. This is the explanation which 
he gives for the fact that in the transactions just mentioned the sheep 
sold by the respondent were weighed to variously designated accounts. 
He makes no record of the transactions when he shifts sheep from 
one order to another. In those cases where he fills orders from the re- 
spondent’s consignments, Todd calls the respondent’s office towards 
the close of the day and instructs the office force how to bill for various 
lots of sheep. He gives the same information to the Campbell Com- 
mission Company in order that they will know how to charge the 
livestock against his account. He stated that it was his practice in 
filling orders for the Campbell Commission Company to use different 
designations from time to time. The witness stated that in some 
instances there would be double cancellations. This might happen 
in those instances where livestock was weighed to one designation and 
billed to another designation, and then taken into his own account. 
Todd testified that he never deliberately weighed to any designated 
accounts of Campbell for the purpose of not disclosing that he was the 
actual purchaser of the sheep. He said that he had never disclosed to 
the respondent or any of its employees or officers that he was purchas- 
ing sheep through “A a/e Campbell” or any other designation. He 
testified that it was common knowledge among members of the trade 
that he was, from time to time, buying and selling sheep on his own 
account. He stated that the members of the respondent firm would not 
know about his trading in sheep because they did not frequent the 
sheep market. The respondent never made inquiry of Todd with 
respect to the designations placed on the scale tickets. Todd testified 
that perhaps one trader in the stockyard knew that “A a/c Campbell” 
was Todd’s personal account. During his testimony in the Haas case, 
Todd testified that he purchased 43 sheep which had been consigned 
to the Bennett Commission Company for sale during the year 1940. 
In these transactions the buyer was shown as “A a/c Campbell.” Todd 
stated that he purchased these sheep because he did not get a satis- 
factory bid on them and he never took the sheep into his account at 
less than what he was bid. In those instances where he took sheep 
into his account under other designations, the sheep had been bought 
to fill orders and for some reason the sheep were rejected or were not 
used to fill the order. Todd states that he was not buying sheep for 
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his own account for the purpose of speculating, but for the purpose of 
helping to clean up the market. Johnson testified that while he did 
not remember the individual transactions, he recalled that the re- 
spondent would weigh sheep to a given party and the account sale 
would be made out showing that party as a buyer, but later 
in the day Todd would call up and change the ticket to a different 
party. This would happen sometimes after the account sale had been 
made up and mailed. Johnson testified that he did not know that 
Todd was a registered dealer and did not know that Todd was pur- 
chasing sheep for his own account from firms for which he sold sheep. 
The records of the Department show that Todd registered in January 
1934 as a dealer engaged in buying and selling sheep on his own ac- 
count. He requested that this registration be made inactive in 
April 1942. 

The evidence clearly establishes that Todd, while acting as a sheep 
salesman for the respondent, sold sheep to himself out of the re- 
spondent’s consignments. The respondent contends that Todd was 
not an employee. In support of this position it points to the terms 
of the contract in which the relationship of employer and employee 
is specifically disclaimed. In support of this view the respondent 
also refers to the fact that it does not pay social security taxes or 
workmen’s compensation insurance on account of Todd. Todd also 
employs and pays the salary of those who assist him. The respondent 
contends that even if Todd were an employee, those who consign 
sheep to the respondent firm are not damaged on account of Todd’s 
purchase of the sheep. The respondent contends that, since the ship- 
pers were not harmed, a cease and desist order should not be entered. 
The evidence shows that Todd is not registered to buy and sell live- 
stock on a commission basis at the St. Paul Union Stockyards. He 
does not hold himself out to receive livestock for sale on a commis- 
sion basis or to buy livestock on a commission basis. He has an ar- 
rangement to sell the sheep for nine firms. The stockyard company 
has assigned certain alleys in the sheep division where the sheep con- 
signed to these nine firms are delivered to Todd. It is Todd’s business 
to receive, sort, feed, water, and sell the sheep. When he marks the 
scale ticket and delivers it to the respondent, his work is finished. He 
performs this work in the same manner as he did years ago when he 
was a salesman for a commission firm. On its billhead the respondent 
has placed the following inscription: “Sellers of Cattle, Hogs and 
Sheep.” Todd or his assistants, and no one else, sell the respondent’s 
sheep. After Todd delivers the scale tickets to the respondent cov- 
ering the sales of sheep, the respondent makes out accounts of sales 
indicating that it has sold sheep for the account of the consignors. 
Instead of a stipulated salary, Todd gets a percentage of the commis- 
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sions realized from the sale of the sheep. In substance, Todd is doing 
the same work and assuming the same responsibility as any livestock 
salesman employed by a commission firm. Even though Todd looks 
after the business of nine firms he serves in a capacity in which he is 
responsible to those firms as principals. In fact Todd testified that 
if he did not sell respondent’s sheep for their full market value, he 
would expect the president of the company to discharge him. Todd’s 
contract is not with the consignors of the livestock. They do not 
consign livestock to him for sale. The respondent receives the live- 
stock, as consignee, and it has procured the services of Todd to per- 
form the work of salesmanship. In this connection reference may be 
made to section 403 of the act which provides as follows: 
“When construing and enforcing the provisions of this Act, the act, omission, 
or failure of any agent, officer, or other person acting for or employed by any 
. . Market agency, ..., within the scope of his employment or office, shall 
in every case also be deemed the act, omission, or failure of such . . ., market 
agency, .. ., as well as that of such agent, officer, or other person.” 
The fact can not be disputed that Todd, in selling sheep for the re- 
spondent, is ‘acting for” the respondent. 

The respondent contends that no action should be taken on account 
of Todd’s purchases from the respondent’s consignments because it is 
asserted that there was no damage to the consignors. The gist of the 
charge here is not that there was damage to the consignor, but that the 
respondent has failed to perform its full duty in accounting to the con- 
signors. Regulation 12 (9 CFR 201.13) of the rules and regulations 
promulgated by the Secretary provides as follows: 


“If any market agency .. . acting as a broker, factor, or commission mer- 
chant shall knowingly sell or dispose of livestock . .. consigned to it to any 
person in whose business such market agency ... or any stockholder, owner, 


officer, or employee thereof has a pecuniary interest, such market agency .. . 

shall promptly disclose such fact in accounting to the owner or consignor of 

such livestock. . . .” 
When a shipper or producer sends livestock to market and entrusts it 
to an agent to sell for him, it is expected that his agent will make his 
best effort to sell it to the highest bidder. If a person who is selling 
livestock also acts as a buyer thereof, it is obvious that he is in some 
measure serving two masters. Todd stated that he aimed to make a 
profit on the sheep that he purchased. It is also true that he stated 
that he never took the sheep into his account at less than what he was 
bid for them. The conflict of interest, however, is obvious in instances 
where the buyer and the seller are the same person. Under such cir- 
cumstances, it is only reasonable that the agent should make a full 
disclosure to his principal and show, among other things, that the 
agent was the buyer of the livestock. The responsibility of making 
such a disclosure would seem to be a reasonable requirement of any 
person who is acting in a trust capacity such as that assumed by mar- 
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ket agencies. In the promulgation of the regulation the Secretary has 
given notice that this is a standard of conduct which is to be expected 
of market agencies. If full disclosure is made the consignor will then 
be in a position to determine whether or not he wishes to continue to 
send his sheep to a market agency which engages in the practice. The 
evidence fully establishes the fact that the respondent has failed to 
observe the requirements of the act and the regulations. 


FAILURE TO KEEP Proper Books anp REcoRDS 


The respondent admits that it has not kept a record showing that 
moneys were given to a shipper-trucker and showing that meals were 
given to particular truckers. In the inquiry it is alleged that the re- 
spondent has failed to keep records which show the manner and pur- 
pose for which funds of the respondent have been expended. In the 
stipulation it is agreed that the respondent has kept records showing 
that its employees have made trips to the country. Copies of vouchers 
are attached to the stipulation illustrating the charaeter of the reports 
which these employees submit after they return from trips. These 
statements are usually made out at the close of the month. These 
forms provide for a place for the signature of the person who made the 
trip and also a place for the signature of the person by whom the ex- 
penditures were authorized. The authorizations have not always been 
signed. Usually these slips show the place or places covered by the 
trips during the course of the month. Occasionally they show only that 
trips were taken to the country. Several of the slips do not show any- 
thing with respect to the purpose of the trips. In some instances it is 
indicated on the slips that the expense included expenditures for gaso- 
line, oil, meals, and entertainment. No records were kept which show 
the manner or specific purpose for which the funds were expended by 
the employees. During the year 1940 the total expenses of the re- 
spondent’s employees amounted to $3,406.95. The information on 
the statements is all that the respondent has with respect to the pur- 
pose for which the money was expended. The accountant employed 
by the Government testified that the records of the respondent showed 
the date when the various credits were entered on the accounts of the 
employees who reported the expenditures disclosed by the statements. 
Corresponding debits to the firm’s expense account are shown. The 
vouchers which are attached to the stipulation are the only information 
which could be found in the records of the respondent which would 
tend to support the entries of credits in the employee accounts and the 
debits to the firm’s expense account. It was the opinion of the 
Government accountant that the information shown on the vouchers 
did not truly and correctly reflect the manner or the purpose for which 
the funds of the respondent had been expended by those employees. 
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It was his opinion that there should be a voucher showing the purpose 
of the expenditure, the date of the expenditure, and the itemization of 
the different expenditures. There is no way from an accounting stand- 
point by which he could verify the purpose of the expenditures. 

Under the provisions of the act the Secretary or his duly authorized 
representatives have the authority to investigate the books and records 
of those who are subject to the act and also to require reports from 
them. This authority is given to the Secretary in order that he may 
be provided with information which will assist in the effective admin- 
istration of the act. Unless a market ageney keeps the required 
information, it is readily apparent that the Secretary may be handi- 
capped_in obtaining the information required in the performance of 
his administrative function. In order to aid the Secretary in the 
accomplishment of his task Congress provided the following in section 
401 of the act: 


“Every ..., market agency, ... shall keep such accounts, records, and 
memoranda as fully and correctly disclose all transactions involved in his 
business, . . .” 


The vouchers attached to the stipulation do not provide sufficient in- 
formation whereby any satisfactory analysis can be made of the 
expenses. The evidence in this proceeding clearly shows that the 
respondent’s books and records are inadequate as alleged in the 
complaint. 

FINDINGS OF FACT 

1. The respondent, Bennett Commission Company, Inc., is a corpora- 
tion and during all the times mentioned herein was registered with 
the Secretary of Agriculture as a market agency engaged in the busi- 
ness of buying and selling livestock on a commission basis at the St. 
Paul Union Stockyards, South St. Paul, Minnesota. 

2. The St. Paul Union Stockyards, South St. Paul, Minnesota, dur- 
ing all the times mentioned herein was a “stockyard” within the mean- 
ing of that term as defined in the act and was duly posted by the 
Secretary and notice of such posting was given to the owner of that 
stockyard and to the public as required by the act. 

3. At divers times during the year 1940, the respondent, while op- 
erating as a market agency, sold livestock consigned to it for sale on 
a commission basis at the St. Paul Union Stockyards, South St. Paul, 
Minnesota, and charged, demanded, and collected a greater or less or 
different compensation for its services than the rates and charges 
specified in the schedules filed with the Secretary of Agriculture and in 
effect at the time. 

4. At various times during the years 1936 through 1941, J. R. John- 
son, an employee and officer of respondent, gave gratuities in the form 
of money to a shipper-trucker when the shipper-trucker brought live- 
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stock of his own or livestock of others to the respondent for sale on 
the market. During the same period Johnson gave gratuities to other 
truckers and shippers in the form of meals after 6:30 p. m. on the days 
that they brought livestock to the respondent for sale on the market. 

». At divers times in the year 1940, respondent sold sheep consigned 
to it for sale on a commission basis to John Todd who was employed 
by the respondent to sell sheep consigned to the respondent for sale 
and in accounting to the consignors of such sheep failed to disclose on 
the accounts of sales the true name of the purchaser or that the pur- 
chaser was an employee of the respondent. 

6. The respondent, in connection with its activities as a market 
agency, has failed to keep such accounts, records, and memoranda as 
fully and correctly disclose all transactions involved in its business in 
that: 


(a) Respondent failed to make or keep any record of the gratuities, 
in the form of moneys and meals, given to truckers and shippers of 
livestock, 

(bi Respondent has failed to make or keep records which will 
show the manner or purposes for which funds of the respondent have 
been expended by its employees. 

(ic) The records of the respondent, including copies of accounts 
of sale rendered to consignors, show that sheep consigned to the 
respondent for sale on commission had been sold to “A a/e Camp,” 
“J ave Lee.” “Cash a/e Camp,” “B a/e Cpbl,” “T a/e Campbell,” 
“A a/c CP,” and similar designations, when, in truth and in faet, 
such livestock was sold to John Todd, an emplovee of the re- 
spondent, 

CONCLUSIONS 


The evidence shows that the misapplications of tariff involved are 
not wilful, and that the failure to make extra charges on “plants” 
was based upon the respondent’s mistaken construction of the tariff. 
Nevertheless, section 306 of the aet forbids tariff misapplieations and 
the respondent’s procedures for applying the tariff could be improved. 
Since an order is being entered, the respondent should be ordered to 
cease and desist from tariff violations. 

The gratuities to the shipper-trucker were made by J. R. Johnson. 
fespondent claims that this was done outside of the scope of Johnson’s 
employment, that it has not been shown that respondent ever reim- 
bursed Johnson, and that the stipulation does not show the gratuities 
were given for any unworthy purpose. 

The respondent cannot disassociate itself from the activities of 
Johnson in paying gratuities. It seems obvious that Johnson was not 
acting in an individual capacity apart from any connection with re- 
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spondent. For whatever purpose the gratuities were given, it is a fair 
assumption that they were made in connection with respondent’s busi- 
ness and not for purely personal reasons. The fact that respondent 
did not keep adequate books and records from which it can be ascer- 
tained specifically whether Johnson was reimbursed cannot be availed 
of to relieve respondent from lability for Johnson’s acts. We think 
also that there isn’t much weight to the argument that because the 
stipulation does not state the purpose for which the gratuities were 
given, it cannot be inferred that the purpose was to influence the ship- 
per-trucker, by the cash payments, and other truckers, by the meals, 
to bring consignments to the respondents. What other object was 
there? Respondent’s counsel argues that there might be another ex- 
planation but none has been advanced. 

It has been pointed out above that much of the livestock coming to 
the St. Paul Union Stockyards moves by truck, that in many cases 
the shipper leaves to the trucker, as his agent, the selection of the 
market agency, and that the making of gratuities to truckers intro- 
duces an unfair competitive element to the detriment of the shippers 
and the market as a whole. The activities specified in Finding 4 
constituted unfair and deceptive practices prohibited by section 312 of 
the act, and since respondent is legally responsible for these activities, 
both under section 403 of the act and generally, it violated section 312 
of the act. 

The Todd sheep transactions have been thoroughly discussed above. 
We conclude that respondent’s failure to inform shippers of the true 
name of the purchaser, and that the purchaser was respondent's em- 
ployee, constituted violations of section 312 of the act, and also sec- 
tions 201.13 (9 CFR 201.13) and 201.19 (9 CFR 201.19) .of the regula- 
tions then in force. 

Taking up next the allegations in the complaint that respondent 
failed to keep adequate books and records, it is plain that the evidence 
supports these allegations. Respondent in this respect should be or- 
dered to keep such books and records as fully and correctly disclose 
all transactions in its business. 

Respondent should be ordered to cease and desist from all these 
violations. Whether, in addition, respondent’s registration should be 
suspended is a matter requiring serious and careful consideration. 

The misapplications of tariff should be disregarded in the considera- 
tion of this question. They were not wilful and can be described, at 
the most, as due to carelessness. 

We believe also that the Todd sheep transactions should not be of 
much weight in evaluating any further action beyond a cease and 
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desist order. We feel constrained to reach this conclusion because it 
appears in this proceeding and also in the Haas proceeding that Todd 
was sheep salesman for nine market agencies, that the Department and 
its market supervisors at St. Paul knew of this arrangement and treated 
Todd as a joint employee of the nine firms, and that Todd has also 
been registered as a dealer since 1934. Todd also testified that it was 
more or less common knowledge that sheep salesmen, such as himself, 
bought from consignments to the market agencies they represented. 
It is improbable that the market supervisors did not know, or at least 
they should have known, that Todd as a dealer might have been 
buying from the market agencies for which he was salesman. True it 
may be that the market supervisors did not know how the market 
agencies were accounting to the shippers. In any event, the situation 
appears to have been going on for some years until stopped by the 
market supervisor in the spring of 1942 and, under the circumstances, 
we think that these transactions should play little part in determining 
whether «a suspension order should issue. 

We come finally to the gratuities and the cease and desist order 
entered against respondent in 1933. This cease and desist order is 
now over ten years old and the owners of the corporation are different 
than the owners at the time the order was entered. Two of the present 
owners were employees at that time. As complainant's counsel argued, 
prudence would dictate that respondents, if they did not have actual 
notice of the order, should have inquired if any such order was in effect. 
A sense of justice dictates, however, that an order of such hoary vin- 
tage, entered when the corporation was owned by other persons now de- 
ceased, should not be the weight that tips the seales in favor of 
suspension. 

Standing alone and without reference to the existing cease and 
desist order, the gratuities are bad. The practice is vicious and dif- 
ficult to stamp out. Respondent’s counsel argues that badness is a 
question of degree recognized in the rules of the Livestock Exchange 
and the regulations of the Secretary, and that the amounts involved 
here are small. The rules of the Livestock Exchange (Rule XXXIII, 
Sec. 4. Sundry Rules and Regulations), permitted the purchase of 
meals after 6:30 p.m. for patrons (shippers?). The present regulations 
of the Secretary (9 CFR 201.54; 8 F. R. 399), permit market agencies 
to distribute advertising matter of a value not in’ excess of 25 cents. 
The argument has some merit in connection with the meals after 6:30 


p.m. but we are not overly persuaded by it in connection with the cash 


vifts. Nevertheless, the regulations now in force are clear and specific 
and we feel that since the eash gifts were made only to one shipper- 
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trucker and respondent knows the standard of conduct to which it 
must now conform, the interests of proper enforcement of the act do 
not make it necessary to suspend respondent’s registration. 

Respondent should realize, however, that the same considerations 
which have led to our conclusions here will not be present in the event 
of futurs«violations of the act, the regulations or of the order entered 
here. 

ORDER 

Respondent, its officers, agents, and employees shall cease and desist 
from the following: 

(1) failing to furnish to the owner or his duly authorized agent a 
true written account of the sale of all livestock consigned to the re- 
spondent for sale on a commission basis showing, among other facts 
necessary to complete the transaction, the name of the purchaser of 
such livestock; 

(2) selling livestock consigned to the respondent for sale on a com- 
mission basis to its employees without disclosing to the consignors of 
such livestock on the accounts of sales that their livestock was sold to 
employees of the respondent; and without disclosing to the consignors 
the reasons why livestock was sold to its employees; 

(3) giving gratuities in the form of cash or meals to truckers and 
shippers of livestock, except as is authorized by regulations under the 
act; and 

(4) charging, demanding, or collecting a greater or less or different 
compensation for its services than the rates and charges specified in 
the schedules filed with the Secretary of Agriculture and in effect at 
the time. 

Respondent, its officers, agents, and employees shall keep such ac- 
counts, records, and memoranda as fully and correctly disclose all 
transactions involved in the respondent’s business, including: 

(1) a record of all gratuities given to truckers and shippers of live- 
stock showing the names of the persons to whom the gratuities are 
given and the form in which they are given; 

(2) records and memoranda which will disclose the manner and 
purpose for which funds are withdrawn from the respondent’s business 
and expended by its officers, agents, and employees; and 

(3) records and accounts of sales which show the true names of 


the persons to whom livestock consigned for sale on a commission 


basis has been sold. 

A copy of this order shall be served upon the respondent by regis- 
tered mail and this order shall become effective 20 days from and after 
the date and the signing hereof. 
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(A. D. 435) 
In re Frank H. Connor et al. P&S Doc. No. 1472. Decided July 28, 1942. 
Cease and Desist—Unfair Practice 

On the basis of the evidence disclosed in this disciplinary proceeding instituted by 
the complaint of the Administrator, Agricultural Marketing Administration, 
now the Food Distribution Administration, charging the respondents, a market 
agency, with certain unfair, unjustly discriminatory and deceptive practices and 
devices, it is ordered that the respondents, their agents and employees shall 
cease and desist from (1) failing to render to the owner a true written account 
of the sale of livestock consigned to the respondents for sale on a commission 
basis, (2) failing to show, in accounting to the owner or consignor of the live- 
stock that respondents took title to such livestock, (3) selling to and buying 
livestock at a posted stockvard from persons not registered under the Act, 
(4) entering untrue names of buyers of livestock consigned to the respondents, 
and (5) filling orders for livestock at prices different from its costs. 

Mr. Thomas A. Reynolds, of Chicago, Illinois, for the respondents. Mr. J. O. 
Parker tor Food Distribution Administration. Wr. G. N. Dagger, Examiner. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S. C. 1940 ed. 181 et seq.), instituted by the complaint 
ef the Administrator, Agriculture Marketing Administration, now the 
Food Distribution Administration, on May 27, 1942, against the re- 
spondents. Frank H. Connor, Alan F. Wilson, Charles G. Smith, and 
Maxwell B. Morgan, partners, doing business as John Clay & Com- 
pany a market agency at the St. Paul Union Stockyards, South St. 
Paul, Minnesota. The allegations in the complaint may be summarized 
as follows: 

(1) The respondents have engaged in the business of buying and 
selling livestock for their own aecount without having registered to 
engage In business as a dealer. 

(2) The respondents sold livestock consigned to them for sale and 
failed to report to the consignors thereof the true names of the persons 
to whom the livestock was sold by reporting merely “X a/e Clay”, 
and failed to report to the consignors that the livestock was sold 
to the respondents. 

(3) The respondents received and sold livestock which had been con- 
signed to them for sale, and did not disclose to the consignors that the 
livestock had been sold to employees of the respondents who were 
speculating in the stockyvard, but who were not registered as dealers. 

(4) The respondents received sheep for sale on*a commission basis 
and weighed the sheep to themselves at a price, and immediately there- 
after reweighed such sheep to an order buyer at a lower price. 

(5) The respondents have failed to assess the proper and lawful 
charges for their services of selling livestock on a commission basis 

(6) The respondents have failed to render reasonable stockyard 
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services in the buying and selling of livestock on a commission basis 
in that by weighing livestock to a firm, of which two of their em- 
ployees were members, and then filling orders out of such livestock, 
the respondents and their employees were able to make a profit, in 
addition to their selling and buying commissions, the shippers received 
a lower price for the livestock than its true market value and the ulti- 
mate buyers paid more than would otherwise have been the case. 

Respondents filed an answer denying some of the charges, admitting 
others, and offering explanation of the circumstances. The defenses 
in the answer need not be set out in detail here since they were argued 
throughout the proceeding and are discussed hereinafter. 

As a‘result of a prehearing conference, the parties entered into a 
stipulation to which were attached illustrative exhibits. No oral 
evidence was offered. and the parties waived the filing of suggested 
findings of fact and order. The facts stipulated appear in detail under 
the heading herein “Findings of Fact”. A brief summary at this stage 
may be helpful. The respondents admitted that they had bought and 
sold sheep in interstate commerce at the St. Paul Union Stockyards 
without having registered to engage in business as a dealer at the 
yards. They admitted also that they had accounted to shippers that 
their livestock had been sold to “X a/e Clay” when in fact the live- 
stock had been taken into respondents’ trading account. 

According to Exhibit I to the stipulation, some of the sheep pur- 
chased were sold to other agencies and some were used to fill re- 
spondents’ order. This exhibit also states that the identity of the 
sheep could be followed through in only two transactions. In one 
instance the respondents, on September 7, 1940, received a consignment 
of 241 sheep from Stanley Wright for sale on a commission basis which 
were weighed to the account of John Clay & Company. The scale 
tickets show that the sheep were weighed to “X”. 236 of these sheep 
were weighed at $9 per hundredweight and 5 were weighed at $3.75 per 
hundredweight. These sheep were immediately transferred to an order 
at the weights shown on the original seale tickets. The price on 236 
of these sheep was marked at $8.85 per hundredweight and 5 were 
weighed at $3.75 per hundredwaght. On September 9, 1940, the re- 


spondents received a consignment of sheep from Smith Brothers for 


sale on a commission basis. These sheep were weighed to the re- 
spondents at $8.50 per hundredweight. The scale tickets were marked 
to show that the sheep were weighed to “X”’. The next day 198 of these 
sheep were weighed to “A” at $8.75 per hundredweight and two were 
weighed to Armour & Company at $7.50 per hundredweight. 
Respondents also admitted misapplications of their tariff and Exhibit 
2 to the stipulation shows that there were 14 misapplications for Sep- 
tember 1940 (4 overcharges and 10 undercharges),-and 15 misapplica- 
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tions for October 1940 (7 overcharges and 8 undercharges). These 
overcharges and undercharges vary from 5 cents to $1.30. 

The remainder of the stipulations deals principally with the trans- 
actions betwen the respondents, their sheep salesman George Murray, 
their sheep buyer Lee McMahon and the Eastern Livestock Company. 
It is agreed that, without the actual knowledge of respondents, George 
Murray sold to Murray, McMahon and Vogel sheep consigned to 
respondents for sale, that the seale tickets and accounts of sale were 
marked “Eastern” to indicate Eastern Livestock Company, a registered 
clearing agency owned by Vogel’s wife, as the purchaser, that respond- 
ents billed, and were paid by Eastern. It is agreed also that, without 
actual knowledge of respondents, McMahon purchased some of the 
sheep thus sold to fill respondents’ orders, that the scale tickets showed 
Eastern as the seller, that Eastern billed respondents and respondents 
paid Eastern. The stipulation does not state that the consignors 
received less than the true market value of the sheep sold to Eastern 
and then purchased back to fill orders, or that the purchasers from 
respondents were required to pay more than otherwise would be the 
‘vase. Exhibit 3 to the stipulation is a tabulation of the trading 
activities of Murray, McMahon and Vogel for the period June 16, 1937 
to July 14, 1938. It shows that during that period 4,655 sheep were 
sold to these individuals from the respondents’ consignments and 12,788 
were purchased from other agencies. It also shows that 10,849 sheep 
were taken from this trading account to fill orders received by John 
Clay & Company and 6,798 head were sold to others. There is no 
way in which to trace the identity of the animals from one side of the 
account to the other. The three men made a profit of $4,263.99 on 
these transactions for the period shown. The profits were shared equally 
by the three individuals eoncerned. 

Complainant’s counsel asked that official notice be taken of the orders 
to respondents by the Secretary of Agriculture in P. & S. Dockets 
Nos. 1108 and 1295. 

In his report, the examiner made findings of facet and drew conclu- 
sions bearing out the allegations of the complaint, proposed a cease 
and desist order for the alleged violations, and also proposed a suspen- 
sion of respondents’ registration for one year. Respondents filed exten- 
sive exceptions to the report and requested oral argument before the 
Secretary of Agriculture which was held before Thomas J. Flavin, 
Assistant to the Secretary and Assistant to the War Food Administrator 
on May 19, 1943. 

Throughout the proceedings, the complainant was represented by 
Joseph H. Parker, Office of the Solicitor, United States Department of 


Agriculture, and the respondent was represented by Thomas A. 
Revnolds of Winston, Strawn & Shaw, Chicago, Illinois. 
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FINDINGS OF FACT’ 

1. Frank H. Connor, Alan F. Wilson, Charles G. Smith, and Maxwell 
B. Morgan, partners, doing business as John Clay & Company, during 
all times mentioned in the inquiry in this docket were registered with 
the Secretary of Agriculture, pursuant to the provisions of the Packers 
and Stockyards Act, as a market ageney to buy and sell livestock on 
commission at the St. Paul Union Stoekvards, South St. Paul, Minne- 
sota. 

2. The St. Paul Union Stockyards, South St. Paul, Minnesota, during 
all the times mentioned in the inquiry in this docket, has been posted 
by the Secretary of Agriculture as a “stockyard” within the meaning 
of that.term as it is defined in the act, and notice of such posting has 
been given to the operator of that stoeckyard and to the public, as 
required by the act. 

3. During the period from December 1938 to and including Decem- 
ber 1941, the respondents, without having registered with the Secre- 
tarv of Agriculture to engage in business as a dealer, regularly bought 
and sold sheep in interstate commerce at the St. Paul Union Stoekvards, 
South St. Paul, Minnesota, for their own account, and during such 
period regularly purchased sheep at said market from their own con- 
signments and from other agencies operating at that market, and 
regularly sold such sheep in interstate commerce at said market for 
their own account. 

4. (a) On or about September 9, 1940, the respondents sold 200 sheep 
consigned to them for sale on commission at the St. Paul Union Stock- 
vards, South St. Paul, Minnesota, by Smith Brothers, Riverside, Wash- 
ington, and issued an account of sale to Smith Brothers showing that 
the sheep had been sold to “X-Clav”, when in faet the sheep were 
weighed to the account of John Clay & Company, and title to said sheep 
was taken by the respondents. 

‘by At divers times during the period from December 1938 to and 
including December 1941, the respondents so!d sheep consigned to them 
for sale on commission at the St. Paul Union Stockyards, South St. 
Paul. Minnesota, and issued accounts of sale to the consignors thereof 
which did not show the true names of the persons to whom the sheep 
had been sold. The sheep referred to in this subparagraph were taken 
into the sheep trading account of John Clay & Company. 

‘© On or about September 9, 1940, the respondents sold 200 sheep 
consigned to them for sale on commission at the St. Paul Union Stock- 
vards. South St. Paul, Minnesota, by Smith Brothers, Riverside, 
Washington, to John Clay & Company, respondents, without disclosing 
tu the consignors that title to the sheep had been taken by John Clay 
& Company, the respondents. 


verbatim from the stipulation, omitting references to the 


1 These findings are taken alinost 
exhibits which have heen discussed in the preliminary statement 
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(d) At divers times during the period from December 1938 to and 
including December 1941, the respondents sold sheep consigned to them 
for sale on commission at the St. Paul Union Stockyards, South St. 


Paul, Minnesota, to themselves without disclosing to the consignors 
thereof that their sheep had been sold to John Clay & Company, the 


respondents. The sheep referred to in this subparagraph were taken 
¥.. 


into the sheep trading account of John Clay & Compan 

(e) During the period from June 16, 1937 to July 14, 193 ! 
spondents had in their employ two men by the name of George A. Mur- 
ray and Lee C. McMahon. George A Murray was the respondent's sheep 
for sale on 


S, the re- 


salesman sold the sheep consigned to the respondents 
commission. Lee C. McMahon was the respondents’ sheep buyer. At 
divers times during the period from June 16, 1937 to July 14, 1938, 
George A. Murray sold sheep consigned to the respondents for sale on 
commission to George A. Murray, Lee C. McMahon, and E. J. Vogel, 
two of whom, namely, George A. Murray and Lee C. MeMahon, were 
employed by the respondents. The said individuals, Murray, Me- 
Mahon, and Vogel were not registered under the Packers and Stock- 
yards Act during this period to engage in the business of buying and or 


selling livestock at the St. Paul Union Stockyards, South St. Pa 
Minnesota, for their own account. The said George A. Murray, atter 
selling sheep from the consignments of the respondents to the said 
Murray, McMahon, and Vogel, entered or caused to be entered in all 
such cases on the official scale tickets issued by the Railroad and Ware- 
house Commission of the State of Minnesota, a registrant under the 
Packers and Stockyards Act, the name of “Eastern”, so that said seale 
tickets would show that the sheep taken from the consignments of the 
respondents and sold to the said Murray, MeMahon, and Vogel were 
weighed to the Eastern Livestock Company. The Eastern Livestock 
Company is a clearing agency, and during the period referred to above 
was registered under the Packers aand Stockyards Act to perform 
clearing services at the St. Paul Union Stockyards, South St. Paul, 
The said Eastern Livestock Company is owned by M. G 


Minnesota. 
No notice of any kind was viven to the 


Vogel, the wife of I. J. Vogel. 
United States Department of Agriculture or to the public by the Eastern 
Livestock Company that it was clearing the transactions of the said 
Murray, McMahon, and Vogel. The respondents in all such cases 
billed the Eastern Livestock Company for the sheep sold from their 
consignments by George Murray to the said Murray, MeMahon, and 
Vogel, and the Eastern Livestock Companay paid such bills as rendered 
Accounts of sale covering the sale of such sheep were rendered by the 
respondents to the consignors of such sheep showing that the sheep had 
instead of the names of the actual purchasers, 


been sold to “Hastern”’, 
namely, George A. Murray, Lee C. MeMahon, and E. J. Vogel. No 
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notice was given by the respondents to the consignors of such sheep 
that their sheep had been sold in whole or in part to employees of the 
respondents. 

(f) At the times these transactions, recited in (e) above, were con- 
summated, Frank H. Connor, Alan F. Wilson, Charles G. Smith, and 
Maxwell B. Morgan, partners, doing business as John Clay & Com- 
pany, had no actual knowledge of the fact that George A. Murray, one 
of its employees, was selling sheep consigned to the respondents for sale 
on commission to the said Murray, McMahon, and Vogel. 

(g) On or about September 7, 1940, the respondents in connection 
with the sale of 236 sheep consigned to them for sale on commission 
at the St. Paul Union Stockyards, South St. Paul, Minnesota, by 
Stanley Wright, Tyson Creek, Idaho, weighed such sheep to the re- 
spondents’ sheep trading account at $9 per hundredweight and thereby 
took title to such sheep, and when such sheep were weighed by the 
Railroad and Warehouse Commission of the State of Minnesota, a 
registrant under the Packers and Stockyards Act, the respondents 
entered or caused to be entered on the official scale tickets issued by 
the Railroad and Warehouse Commission of the State of Minnesota 
the letter “X”, showing that the sheep were weighed to “X”. Imme- 
diately thereafter, the respondents reweighed such sheep to an order 
buyer at $8.85 per hundredweight and absorbed the difference of 15¢ 
per hundredweight in their sheep trading account. In accounting to the 
shipper, Stanley Wright, the respondents issued an aecount of sale 
showing that such sheep had been sold to “X a/e Clay” at $9.00 per 
hundredweight and accounted on that basis. 

5. On or about October 8, 1940, the respondents while operating as 
a market agency sold two hogs consigned to them for sale on commis- 
sion at the St. Paul Union Stockyards, South St. Paul, Minnesota, by 
Robert Cairns of Webster, Wisconsin, and charged, demanded and 
collected for their services of selling such livestock on commission the 
sum of 60¢ instead of the proper amount of 50¢ which should have 
been charged under the tariff of the respondents filed with the Seere- 
tarv of Agriculture. 

6. At divers times during the year 1940, the respondents sold live- 
stock consigned to them for sale on commission at the St. Paul Union 
Stockyards, South St. Paul, Minnesota, and tailed to assess and collect 
the proper and lawful amounts for their services of selling such live- 
stock on commission which the respondents should have charged and 
collected under their tariff filed with the Secretary of Agriculture. 

7. During the period from June 16, 1937 to July 14, 1938, the respon- 
dents received sheep for sale on commission at the St. Paul Union 
Stockyards, South St. Paul, Minnesota. At divers times during that 
period, George A. Murray, the respondents’ sheep salesman, sold sheep 
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consigned to the respondents for sale on commission to George A. 
Murray, Lee C. McMahon, and E. J. Vogel. At the time such sales 
were consummated, George A. Murray and Lee C. McMahon were em- 
ployed by the respondents. George A. Murray was employed as sheep 
salesman and Lee C. McMahon was employed as sheep buyer. The 
said Murray, McMahon, and Vogel during the period from June 16, 
1937 to July 14, 1938, were not registered under the Packers and Stock- 
yards Act to engage in the business of buying and/or selling livestock 
in commerce for their own account at the St. Paul Union Stockyards, 
South St. Paul, Minnesota. 

George A. Murray, after selling sheep from the consignments of the 
respondents to the said Murray, McMahon, and Vogel, entered or 
caused to be entered in all such cases on the official seale tickets issued 
by the Railroad and Warehouse Commission of the State of Minnesota, 
a registrant under the Packers and Stockyards Act, the name of “East- 
ern” so that the scale tickets would show that the sheep had been 
weighed from John Clay & Company to the Eastern Livestock Com- 
pany. The Eastern Livestock Company is an agency registered under 
the Packers and Stockyards Act to render clearing services at the St. 
Paul Union Stockyards, South St. Paul, Minnesota. No notice was 
given to the United States Department of Agriculture or to the public 
by the Eastern Livestock Company that it was rendering clearing 
services for the said Murray, McMahon, and Vogel. The Eastern 
Livestock Company is owned by M. G. Vogel, the wife of E. J. Vogel. 
The respondents, in all such cases, billed the Eastern Livestock Com- 
pany for the sheep sold from their consignments by George A. Murray 
to the said Murray, McMahon, and Vogel, and the Eastern Livestock 
Company paid the bills as rendered. The accounts of sale issued by 
the respondents to the consignors for the sheep sold by George A. 
Murray to the said Murray, McMahon, and Vogel showed the buyer of 
the sheep to be “Eastern” instead of the said Murray, MeMahon, and 
Vogel, the actual purchasers thereof. 

8. Some sheep sold from the consignments of the respondents by 
George A. Murray to the said Murray, McMahon, and Vogel were then 
purchased by the respondents to fill orders received from various 
patrons. Lee C. MeMahon, the sheep buyer for the respondents pur- 
chased the sheep from the said Murray, McMahon, and Vogel to fill 
purchase orders received by John Clay & Company. 

At the time the sheep were purchased by Lee.C. McMahon, an 
employee of the respondents, from the said Murray, MeMahon, and 
Vogel to fill orders received by John Clay & Company he entered or 
caused to be entered in all such cases on the official scale tickets issued 
bv the Railroad and Warehouse Commission of the State of Minnesota 
the name of “Eastern” so that the scale tickets would show that the 
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sheep purchased to fill orders of the respondents were purchased from 
the Eastern Livestock Company instead of the said Murray, McMahon, 
and Vogel. The Eastern Livestock Company, in all such cases, billed 
John Clay & Company, and John Clay & Company paid the bills as 
rendered. 

9%. At the times these transactions were consummated, Frank H. 
Connor, Alan F. Wilson, Charles G. Smith, and Maxwell B. Morgan, 
partners, doing business as John Clay & Company, had no actual 
knowledge of the fact that George A. Murray was selling sheep con- 
signed to John Clay & Company for sale on commission to the said 
Murray, McMahon, and Vogel, or that Lee C. MeMahon, respondent’s 
sheep buyer, was buying sheep from the said Murray, McMahon, and 
Vogel to fill orders received by the respondents. The profits made 
by these transactions were shared equally by Murray, MeMahon and 
Vogel. 

10. John Clay & Company has been engaged in the business of 
selling livestock on commission since September 13, 1886. Frank H. 
Connor has been associated with the firm for 54 years, Charles G. 
Smith for 42 years, Alan F. Wilson for 39 years, and Maxwell B. 
Morgan for 35 years. The principal office of the firm is, and for the 
last fifty vears has been, located in the Rookery Building, Chicago, 
I]linmois. Messrs. Connor, Wilson, and Morgan are located in that 
office, and Mr. Smith is located at the Denver, Colorado, office. The 
firm has branches located at the following points: Chicago, Tllinois; 
South Omaha, Nebraska; Kansas Citv, Missouri; South St. Paul, 
Minnesota; South St. Joseph, Missouri; Sioux City. Towa; Denver, 
Colorado; East St. Louis, Illinois; Ogden, Utah; Fort Worth and San 
Antonio, Texas. The office at South St. Paul at all times referred to 
in the order of inquiry was in charge of Mark A. Herring, who has 
been in the employ of the respondents for a period of ten years. S. B. 
Ferguson, during all the times mentioned in the inquiry, was cashier 
and bookkeeper for the respondents at the St. Paul Union Stockyards. 
The respondents discharged him for incompetency on December 31, 
1941, 

CONCLUSIONS 

In selling livestock on commission, respondents acted as agent for 
the shipper, who is usually absent. In this situation, it is the agent’s 
duty to report fully to its principal. Failure to report fully is an 
unjust. unreasonable, and discriminatory practice declared unlawful by 
section 307 of the act. Section 201.19 of the regulations in effect at 
the time of the “NX a/e Clay” aecounting admitted here specifically 
required that the account of sale show the “name of the purchaser, . . . 
and such other faets as may be necessary to complete the account.” 


An agent selling livestock is interested in getting the highest possible 
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price. If the agent sells to itself or to one in whom it has an interest, 
there enters a different interest, that of getting the lowest price. When 
these conflicting interests are present, the principal should be fully 
informed. Section 201.13 of the regulations (9 CFR 201.13), requires 
that a market agency selling to anyone in whose business it has an 
interest “shall promptly disclose such fact in accounting to the 
owner . . .” Failure to make such disclosure is an unfair, unjustly 
discriminatory, and deceptive practice made unlawful by section 312(a) 
of the act. 

Accordingly, the failure of the respondents to give shippers the true 
name of the purchaser of their livestock and the failure to report 
respondents as the purchaser, as set out in Finding 4, constituted viola- 
tions of section 312 of the act. 

Respondents apparently concede the impropriety involved in account- 
ing “X a/e Clay” when the livestock was taken into their trading 
account. They admit too that they regularly bought and sold sheep 
on the market without registering as a dealer. But they contend that 
the act does not require them to register as a dealer. This contention 
is based on the definition of “dealer” in section 301(d) of the act 
which is as follows: 

“The term ‘dealer’ means any person, not a market agency, engaged in the 
business of buying or selling in commerce livestock at a stockyard, either on 
his own account or as the employee or agent of the vendor or purchaser.” 

Respondent seizes upon the words “not a market agency” as justifica- 
tion for its failure to register as a dealer although it did perform 
activities which would otherwise classify it as dealer. 

This contention of respondents is far-fetched. Perhaps these words 
“not a market agency” might be interpreted to prohibit market agencies 
from doing business as dealers. But the Department has not adopted 
this strict interpretation. Since the act became law, it has permitted 
market agencies to do business as dealers if they register as such. 
This registration puts the Department and the public on notice that the 
person is acting in a dual capacity and that it purchases as a dealer 
from the consignments to it as an agent of shippers. In effect, the 
Department’s interpretation is that section 301(c), defining “market 
agency”, and section 301(d), defining “dealer”, are definitions by func- 
tions, distinguishing market agencies from dealers, but that the same 
person, or firm, might be at the same time a market agency and a 
dealer, and in such event, should register in each capacity. 

A look at the registration provisions of section 303 of the act is 
enough to demolish respondents’ position. That section requires each 
market agency and dealer to register, stating, among other things, 
“the character of business in which he is engaged and the kinds of 
stockyard services, if any, which he furnishes at such stockyard.” 
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Clearly this section required the market agencies and dealers to inform 
the Secretary of the nature of their businesses so that proper super- 
vision and control could be effectuated. When one recalls that Title IIT 
of the act was designed particularly to protect the interests of shippers 
in connection with the sale of livestock at stockyards, it would indeed 
seem strange that the legislative intent of the words “not a market 
agency”, in section 301(d), is to permit a person registered to buy and 
sell as an agent of others to do business on its own account as a dealer, 
sometimes with itself as an agent of shippers, without even registering 
as a dealer. Because of the representative capacity in which a market 
agency operates and from the standpoint of the abuses which the act 
was intended to correct, there are more cogent reasons for requiring 
a market agency to register as a dealer when it performs dealer func- 
tions than there are in the case of a person simply operating as a 
dealer. We conclude then, that section 303 of the act required respond- 
ents to register as dealers before engaging in dealer activities and that 
respondents violated this section by their failure to do so. 

The misapplications of tariff mentioned in Finding 6 appear insignifi- 
cant in number and small in amount. It appears that they are a very 
low percentage of the applications of tariff. There are no imputations 
of unreasonable carelessness or laxity. This charge of the complaint 
should be dismissed. 

The remaining charges and findings of fact deal principally with the 
Eastern Livestock Company transactions. The stipulation admits that 
the respondents had no actual knowledge of the fact that two of their 
employees, with another person, comprised the Eastern Livestock.Com- 
pany. The stipulation does not state that Mr. Herring, the man in 
charge of its St. Paul office, was ignorant of such fact although the 
answer filed states such to be the case. While lack of actual knowledge 
is a matter to be considered in deciding whether any disciplinary 
order shall issue, we do not believe that it necessarily leads to the 
conclusion that the act has not been violated by the respondents. 
Section 403 of the act makes principals liable, in the administrative 
enforcement of the act, for the acts of their agents, within the scope of 
employment. This section is the same as section 401 of S. 3944, 66th 
Congress, 3rd Session, one of the several bills on the same subject as 
the bill which later became the act. House Report No. 1297 on 8. 3944 
makes it plain that the purpose of this section was to hold principals 
liable for violations by the acts of their agents when such acts took 
place due to improper supervision by the principals. In this proceeding 
Murray was respondents’ sheep salesman and McMahon its sheep 
buyer. It seems difficult to believe that proper supervision could not 
have discovered that Eastern Livestock Company, to which respon- 
dents were selling and from which they were buying for over a year, 
was in reality Murray, McMahon and Vogel. Under section 403 of 
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the act, respondents are responsible for these activities of Murray and 
McMahon. 

No findings of fact have been made as to whether, as alleged in the 
complaint, the consignors of the sheep purportedly sold to Eastern and 
then sold back to respondents received less than the true market value. 
Likewise, no such findings have been made as to whether the purchasers 
of the sheep from respondents were required to pay more than otherwise 
would be the case. Murray, MeMahon and Vogel bought sheep from 
other agencies in addition to respondents and the identity of the sheep 
purchased by respondents from Eastern cannot be traced. Yet it 
seems a reasonable assumption that, for some periods, some part of 
the profits made by Murray, McMahon and Vogel were at the expense 
of either the consignors or the ultimate purchasers from respondents. 
For example, Exhibit 3 to the stipulation shows that, for the period 
November 2-November 9, 1937, Murray, McMahon and Vogel pur- 
chased 1,272 sheep from respondents and 644 sheep from other agencies. 
During this period, respondents purchased 1,074 sheep from these 
persons and 840 head were purchased by other agencies. The profits 
realized on these transactions by Murray, MeMahon and Vogel 
amounted to $577.01. Despite the claims of respondents’ counsel that 
the market may have gone up or that sheep may have been fattened, 
it seems likely that some part of the $577.01 rightfully belonged to the 
shippers or the purchasers. 

The evidence shows, however, that respondents terminated their deal- 
ings with Eastern Livestock Company in 1938, when they discovered 
its true ownership. For this reason, a cease and desist order would 
not be warranted for these violations. 

Finding 4(g) shows that respondents filled an order for sheep at a cost 
different than that to respondents. Respondents concede that the result 
was a “rebate” to the shipper. This transaction was a violation of 
sections 307 and 312 of the aet. Respondents claim it is an isolated 
transaction and attribute it solely to their employees. These proceed- 
ings show that respondents have not been over-diligent in bringing the 
requirements of the act and the regulations to the attention of their 
employees and we think a cease and desist order should isssue for this 
violation. 

Respondents should be ordered to cease and desist from the violations 
involved in failing to inform shippers of the true names of purchasers 
and in failing to inform shippers of purchases by ‘respondents. Re- 
spondents should also be ordered to cease and desist from engaging in 
business as a dealer without having registered as a dealer under the act. 

Complainant claims that, in addition, respondents’ registration as 
a market agency should be suspended. The claim seems based in large 
part upon the existence of two cease and desist orders previously issued 
against respondents. One of these, entered in B. A. I. Docket No. 1108 
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on June 8, 1938, ordered respondents to cease and desist from using a 
fictitious name in reporting the sale of livestock to shippers. 

From that order, it seems that respondents used the fictitious name 
“Green” in connection with the sale of a carload of sheep at the Denver 
Union Stockyards. The other order was entered in P. & S. Docket 
No. 1295 on August 26, 1940, and orders respondents to cease and 
desist from charging less than the tariff rate as commission for sales 
of livestock for unregistered traders and also from using fictitious 
names on accounts of purchase and sale. This order applies only to the 
Union Stockyards, Chicago, and both violations involved relate to the 
sale of sheep for unregistered traders. 

Respondents’ counsel argues that it would be unconstitutional to try 
respondents for a violation of these cease and desist orders in this 
proceeding which would be the case if official notice were taken of 
these orders. He argues also that these orders must legally be limited 
to the markets where the violations took place. Complainant’s counsel 
says that respondents are not being tried for violations of those orders 
but insists that those cease and desist orders should be given weight in 
determining the administrative penalty to be assessed for the viola- 
tions involved in this proceeding. He points out that if respondents 
were zealous to comply with the act they would have taken steps to 
see that the violations found here did not occur. 

We agree with respondents’ counsel that this proceeding should not 
be used, and is not being used, to try respondents for violations at the 
St. Paul yards of cease and desist orders entered in connection with 
activities at other yards. On the other hand, we agree also with com- 
plainant’s counsel that we are not prevented from considering the 
existence of prior cease and desist orders on the question of evaluation 
of the administrative penalty. This is especially the case here where 
respondents plead that their offices are in Chicago, that they operate 
at a number of markets and that they have done all that can be done 
to prevent violations of the act by their representatives and employees 
at their various markets. 

Respondents cannot hope to have continually a more lenient stand- 
ard of conduct than a market agency operating at only one yard. We 
reach the conclusion, however, that, in this proceeding, we should rest 
with this warning. On the basis of the entire record, we do not believe 
that the interests of proper enforcement of the act necessitate suspen- 
sion of respondents’ registration. 


ORDER 

Respondents, their agents and employees, shall cease and desist from 
engaging in any of the following at the St. Paul Union Stockyards: 

(1) failing to render to the owner or his duly authorized agent a 
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true written account of the sale of livestock consigned to the respon- 
dents for sale on a commission basis, showing, among such other facts 
as may be necessary to complete the account, the true and correct 
name of the purchaser of such livestock; 

(2) failing to show in accounting to the owner or consignor of the 
livestock, consigned to the respondents for sale on a commission basis 
and weighed to the respondents’ account, that the respondents took title 
to such livestock; 

(3) selling livestock to and buying livestock from persons who are 
engaged in the business of buying and selling livestock on their own 
account at a posted stockyard without being registered with the Secre- 
tary of Agriculture, as required by the act; 

(4) entering names of buyers on scale tickets and on accounts of 
sales which are not the true names of the buyers of livestock consigned 
to the respondents for sale on a commission basis; and 

(5) filling orders for livestock at prices different from the cost of 
such livestock. 

A copy of this order shall be served upon respondents by registered 
mail, or in person, and this order shall become effective 20 days after 
the signing hereof. 


(A. D. 436) 
In re Haas Commission Company. P&S Doc. No. 1471. Decided July 28, 1942. 
Cease and Desist—Unfair Practice 


On the basis of the evidence disclosed in this disciplinary proceeding instituted by 
the complaint of the Administrator, Agricultural Marketing Administration, 
now the Food Distribution Administration, charging the respondent, a market 
agency, with using certain unfair, unjustly discriminatory and deceptive prac- 
tices and devices, it is ordered that the respondent, its officers, agents, and em- 
ployees shall cease and desist from (1) failing to deliver true written accounts 
of sales to consignors of livestock, (2) selling livestock consigned to it for-sale 
on commission basis to its employees, (3) weighing livestock from its consign- 
ments to its own account without disclosing that the title to the livestock had 
been taken by the respondent, (4) weighing livestock from its consignments 
to accounts in which it has a pecuniary interest, (5) entering fictitious names 
on accounts of sales and purchases, (6) making false entries in its books and 
records, (7) charging a different compensation for its services than the rates 
specified in its schedule, and (8) engaging in the business of buying and selling 
livestock for its own account at a posted stockyard without registering as a 
dealer; and it is further ordered that the respondent shall keep such accounts, 
records, and memoranda as fully and correctly disclose all transactions in its 
business, including records and items directed in this order. 


‘. Harold LeVander, of South St. Paul, Minnesota, for the respondent. Mr, J. 0. 
Parker for Food Distribution Administration. Mr. G. N. Dagger, Examiner. 


M 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stockyards 

Act, 1921 (7 U.S. C. 1940 ed. 181 et seq.), instituted by the complaint 

of the Administrator, Agricultural Marketing Administration, now the 
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Food Distribution Administration, on May 27, 1942, against the re- 
spondent, Haas Commission Company, a market agency in the St. 
Paul Union Stockyards, South St. Paul, Minnesota. The allegations 
in the complaint may be summarized as follows: 

1. The respondent received livestock consigned to it for sale on a 
commission basis and weighed such livestock to itself, or to the account 
of an employee, or to an account in which it had a pecuniary interest, 
but it did not disclose the facts to the consignor. 

2. The respondent bought and sold livestock on a commission basis 
and failed to assess proper and lawful charges for its services. 

3. The respondent has made false entries in its accounts, records, and 
memoranda relating to its business as a market agency. 

4. The respondent engaged in the business of buying and selling live- 
stock for its own account at the St. Paul Union Stockyards without 
having registered to operate in the capacity of a dealer. 

5. The respondent has failed to keep such accounts, records, and 
memoranda as fully and correctly disclose all transactions involved in 
its business. The respondent filed an answer in which it made certain 
explanations relating to the charges, but denied that it had violated 
the act. It also filed a motion requesting that certain paragraphs of 
the inquiry be made more definite and certain and, it moved that if 
such motion was not granted these paragraphs be stricken from the 
inquiry. 

The respondent was notified that a hearing would be held at St. Paul, 
Minnesota, on July 13, 1942. The respondent and the Agricultural 
Marketing Administration were each represented by counsel. Pending 
the completion of the hearings in other proceedings, the hearing in this 
proceeding was temporarily adjourned. The respondent requested a 
prehearing conference and suggested that no ruling be made on its 
motion to make more definite and certain until after the conference. 
As a result of the conference a stipulation was signed by the parties 
admitting substantially all the facts alleged in the complaint. 

The respondent reserved the right to introduce evidence for the 
purpose of explaining certain matters covered by the stipulation. In 
view of the fact that the stipulation was executed, a ruling on the 
motion to make more definite and certain was not required. The 
hearing record consists of 184 pages of transcript of testimony, 2 Gov- 
ernment Exhibits, 2 Respondent’s Exhibits, and the stipulation. Both 
parties filed their suggestions with respect to findings of fact, con- 
clusions, and order. 

In his report, the examiner made proposed findings of fact similar 
to the allegations. He proposed a cease and desist order and also a 
suspension of the respondent’s registration for one year. The respond- 
ent filed exceptions to the report and requested oral argument’ before 
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the Secretary which was held before Thomas J. Flavin, Assistant to 
the Secretary, on May 26, 1943. 


SUMMARY AND ANALYSIS OF THE EVIDENCE 


FAILURE TO SHOW ON ACCOUNTS OF SALES THaT LivestocK Was Sop To 
AN EMPLOYEE 


In the complaint it is alleged that John Todd was an employee 
of the respondent, employed to sell sheep, and that sheep con- 
signed to the respondent for sale was taken by Todd into his own 
account without disclosing that fact to the consignor. The respondent 
does not concede that Todd was an employee. In the stipulation he is 
referred to as ‘‘respondent’s sheep salesman.” The evidence shows that 
on October 1, 1940, Todd entered into a contract with the respondent 
to buy and sell sheep for it. In this contract it is stated that the 
respondent is engaged in buying and selling livestock on a commission 
basis and that it has no sheep department. The respondent agreed 
with Todd that it would deliver to him all sheep received by it for sale 
and all orders to purchase sheep. Todd agreed, among other things, to 
use his efforts to sell all sheep to the best advantage of the shipper. 
The parties mutually agreed that the agreement should not be con- 
strued under any circumstances ‘‘as (a) creating the relation of em- 
ployer and employee between the parties hereto in any manner what- 
soever; nor (b) as giving to either party any financial interest, obliga- 
tion or liability in the business of the other, except as herein specifically 
set out.”” Todd handles sheep for nine firms on the same basis as that 
specified in the contract which he has with the respondent. For his 
compensation he receives one-half of the regular commission. 

In 1934 Todd registered to engage in the business of buying and 
selling sheep on his own account under the name of the John Todd 
Sheep Company. He arranged with the Campbell Commission Com- 
pany to clear his business. Under this arrangement Campbell paid for 
Todd’s purchases and collected the proceeds from the buyer when the 
sheep were sold by Todd. Todd had his dealer registration rendered 
inactive in April 1942. 

The Stockyard Company assigns pens to Todd where all sheep con- 
signed to the nine firms are delivered. After he sells the sheep he or 
his employees drive them to the scales to be weighed and they mark 
the scale tickets. Todd has no further connection with the transaction 
after the scale tickets are delivered to the respondent. He has his own 
yardmen who help him in the performance of the services necessary 
in the buying and selling of the sheep for the respondent and other 
market agencies. Todd does not receive consignments of sheep directly 
for sale on a commission basis and he does not receive orders directly 
for the purchase of sheep. He does not hold himself out to receive 





214 PACKERS AND STOCKYARDS ACT, 1921 A. D. 436 


sheep as a market agency and does not solicit shipments in that 
capacity. He sells the sheep consigned to the nine commission firms 
and he fills the orders for sheep which they receive. He employs a 
regular assistant and sometimes employs extra help. The respondent 
does not pay workmen’s compensation insurance or social security taxes 


upon Todd or his employees. 

On occasions Todd has weighed sheep out of the respondent’s consign- 
ments to himself and showed on the scale ticket that the buyer was 
“A a/e Camp.” In reporting to the shipper in such instances, the 
respondent showed the name of the buyer to be that indicated on the 
scale ticket instead of the name of Todd. Todd stated that he weighed 
sheep to himself at times because he could not get a satisfactory price 
and he wanted to clean up the transaction and account for the con- 
signment. He testified that he had never weighed the respondent’s live- 
stock to his account at a price lower than the bids of other buyers. 
He stated that prior to this proceeding he had not informed the respond- 
ent that he had a trading account and that he had weighed sheep out 
of the respondent’s consignments to that account. In addition to the 
sales to his trading account from the consignments of the firms for 
which he sold sheep, he used this account for the purpose of weighing 
to himself sheep which had been purchased on order and were rejected 
or were not eventually used for filling the order. 

Todd is not registered as a market agency under the act and he does 
not hold himself out to transact business with shippers of livestock. 
He does not solicit shipments to the market. It is his function to take 
charge of sheep which are consigned to the respondent, prepare them 
for sale, sell them, and weigh them. If the respondent employed a 
salaried sheep salesman, the same duties, at least, would be required 
of him as are now performed by Todd. Todd testified that there is no 
difference in the way he works now from the way he worked when 
he sold sheep as a salesman employed by a commission firm. 

When the respondent receives scale tickets from Todd it renders an 
accounting to the shipper. On the account sale there is a statement 
that the respondent “sold for aect of” the consignor the livestock listed 
including the sheep sold by Todd. The respondent has registered with 
the Secretary of Agriculture and has indicated that, among other things, 
it is engaged in the buying and selling of sheep on a commission basis. 
It specifies in its tariff on file with the Secretary the charges which 
it makes for these services. When the respondent renders accounts of 
sales to the consignors, it does not inform them that someone else sold 
the sheep. The consignor’s contract is with the respondent and _ not 
with Todd. Todd testified that he did not consider himself a market 
agency. He stated that if he did not get the market price for sheep he 
would expect the respondent to discharge him. 

In the light of the evidence in this proceeding the respondent's 
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responsibility is clearly defined by section 403 of the aet which reads, 
in part, as follows: 


_“When. construing and enforcing the provisions of this Act, the act, omis- 
sion, or failure of any agent, officer, or other person acting for or employed 


by any ..., market agency, ..., within the scope of his employment or 
office, shall in every case also be deemed the act, omission, or failure of such 
. -. market agency, . . ., as well as that of such agent, officer, or other person.” 


Notwithstanding the provisions of the contract which disclaims the 
relationship of employer and employee, it is clear from the evidence 
that Todd is “acting” for the respondent in selling sheep which shippers 
consign to it for sale. Moreover, notice may be taken of the fact that 
the Secretary, in the enforcement of the act, has not required registra- 
tions of those who serve in a capacity similar to that in which Todd 
is serving. Such persons are regarded as joint employees of the firms 
for whom they sell. Based upon that view of the situation the registra- 
tion and bond of a market agency are regarded as sufficient to cover 
the activities of the sheep salesman in so far as he performs the 
service of selling and buying sheep for that agency. An administrative 
interpretation which has been followed for so many years is entitled 
to considerable weight in resolving the issue raised. 

It is the respondent’s position that it did not engage in any improper 
practice in connection with the transactions in which Todd weighed 
sheep to his own account. Lawrence Taufem, the respondent’s book- 
keeper, testified that he did not know the exact ownership of “A a/e 
Camp.” He stated that he never made inquiry of Todd as to the 
name of the actual purchaser when he rendered accounts sales showing 
“A acct. Campbell” as purchaser. He testified that it was more or less 
common knowledge that sheep salesmen were also dealers and that they 
bought sheep for themselves out of their firms’ consignments. Charles 
Aull, president of the respondent company, testified that he did not 
know that “A account Campbell” was Todd’s account until the inquiry 
was received, and he never made inquiry regarding such designation 
of the buyer of sheep sold by his firm. 

It is the respondent’s contention that it accounted to the shipper in 
accordance with the facts shown on the scale ticket upon which Todd 
had entered the name of the buyer. In support of this contention, 
Todd cited an instance in which respondent received an order for 
sheep from Clark Penny just the day before he testified. He filled the 
order by making the purchases from a commission firm by the name 
of Weiller & Weiller. Todd had them weighed to: “C account Haas.” 
That was all the information which Weiller had in accounting to his 
shipper. This situation, however, is not comparable to that in which 
Todd takes sheep into his own account under the designation of 
“A a/c Campbell.” In the instance cited Haas was in fact the pur- 
chaser. A commission firm is not required to disclose the names of 
those customers from whom it receives orders. Therefore, the account- 
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ing to the shipper which showed the purchaser to be “C account Haas” 
was adequate. In the transaction under consideration the buyer was in 
fact Todd. He was not filling an order for the Campbell Commission 
Company when he made purchases out of Campbell’s consignment for 
his own account or had sheep from Haas’ consignments weighed into 
that account. It is a fact that in accounting for such sales the re- 
spondent did not disclose the true name of the purchaser as it is 
required to do under the regulations promulgated by the Secretary. 
Furthermore, the respondent did not disclose to the consignors that such 
sales were made by its own sheep salesman to himself. 


Fause Entries Mabe By THE RESPONDENT IN Its Books AND FAILURE 
to Disciose Its PecuNIARY INTEREST 


The respondent offered evidence in explanation of the allegation 
in the inquiry relating to the making of false entries in its accounts, 
records, and memoranda. In rendering accounts of sales covering 
consignments of livestock in certain instances and in rendering 
accounts of purchases to customers, the respondent showed that 
it sold livestock to or purchased livestock from Mike Ryan, Perry 
Weir, Joe Poliquin, and Al Super when, in fact, such transac- 
tions were made for the account of the respondent, its officers, 
and employees. The last three names represent individuals. The 
name of Mike Ryan is fictitious. The respondent weighed certain live- 
stock from its consignments to these accounts and purchased from 
others livestock which was weighed to these accounts. The Mike 
Ryan account was used in 1938, 1939, and 1940. The Perry Weir 
account was used in 1939 and 1940 and several times in the early part 
of 1941. The Joe Poliquin account was used during four weeks in 
1941. The Al Super account was used during two weeks of 1940. 
Taufem testified that the respondent purchased livestock either from 
its consignments or from other firms for its own account but entered 
on the records that the livestock was being purchased in the name of 
Super, Poliquin, Weir, or Ryan. The livestock was resold for those 
accounts. He stated that in 1940 there were two transactions in the 
Poliquin account, 35 in the Ryan account, 18 in the Super account, 
and 25 in the Weir account. 

One of the specific transactions in which the respondent weighed 
livestock from its consignments to the Ryan account involved a sale 
on January 29, 1940, from the consignment by Droege Brothers. The 
evidence shows that the respondent weighed two steers out of that 
consignment to the Ryan account. The account sale to Droege Brothers 
is dated January 29, 1940, and it shows that the regular selling com- 
mission of 70 cents per head was charged. An account purchase dated 
January 31 was made out showing that these steers were purchased for 
Mike Ryan and a commission of 50 cents per head was charged. An 
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account sale dated January 30 shows that the steers were sold for 
Mike Ryan’s account to Ed Weiber, a country livestock buyer and 
trucker. The respondent points to the fact that there was a 95 cent 
loss on the transaction. This statement, however, does not take into 
consideration the commissions which the respondent earned in connec- 
tion with the handling of these two steers. The record shows that an 
account purchase was rendered to Weiber on the day of purchase dis- 
closing that a commission of $1 was charged. An account sale dated 
the same day shows that the respondent sold these two steers for 
Weiber’s account to William Harrington and a selling commission of 
70 cents, or one-half of the regular selling commission was charged. 
An account purchase was rendered to Harrington showing a commis- 
sion charge of $1 for the purchase. Aull testified that he was not 
familiar enough with the tariff to explain why Weiber was charged 
only one-half commission for selling the animals. The tariff provides 
for a charge of one-half the regular rates and charges for sales made on 
behalf of “regularly established and licensed traders.” Weiber did not 
come within this classification of operators on the market. In connec- 
tion with the handling of these two steers the respondent collected 
commissions amounting to $4.10 and credited its income with $1 on 
account of the sale for Ryan. The Ryan account was debited for 
$1.95, the $1 being for the commission and the 95 cents for the net loss. 

The record also shows that the respondent. sold seven steers for Jim 
Terry and issued an account sale to Terry showing that the steers had 
been sold to “P a/e Haas.’ These steers were weighed to an account 
shown on the books of the respondent as the “Perry Weir Account.” 
These cattle were grouped with other cattle to make a lot of 14 head 
all of which were sold to Swift. The net profit on the 14 head was 
$31.31. There is no way of determining how much profit was made 
on the Terry cattle. The amount of $7 was credited to commissions 
and the amount of $24.31 was credited to the Weir Account. 

The Joe Poliquin account originated when Poliquin shipped livestock 
to the respondent for sale and the net proceeds of sale failed to cover 
the draft drawn by Poliquin against the consignment and honored by 
the respondent. The Weir account was set up by the respondent to be 
used for its own trading transactions. The Super account originated 
when Al Super brought a heifer to market which was not sold on the 
day of arrival. The respondent made him an advance of $45 and then 
the heifer died before it was sold. The Ryan account was adopted by 
the respondent for its own trading operations. All of these accounts 
were used for trading transactions conducted by the respondent. Differ- 
ent salesmen used different accounts. When sales were made to and 
from these accounts, accounts of sales and accounts of purchases were 
prepared and filed in the respondent’s records the same as if there had 
been actual purchases and sales on behalf of the parties named. The 
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respondent’s president testified that these accounts were used as “clean 
up” accounts, By that he meant that livestock which might not be sold 
on the day of arrival would be weighed to these accounts so the shipper 
could get his money and go home. He stated that the primary purpose 
of these accounts was not to speculate in livestock. In one instance 
one of the respondent’s salesmen, a stockholder and officer in the 
corporation, drew money from the Ryan account. Aull stated that 
the Ryan account was used for honoring a draft drawn by a firm 
employee who had purchased livestock at a country point and sent it 
to the respondent for resale at the market. The respondent discon- 
tinued the use of these accounts after consultation with the market 
supervisor in the spring of 1941. The respondent’s president stated 
that he knew an effort was being made to reduce the indebtedness in 
the Poliquin account by having a salesman buy livestock and resell it. 
While Aull did not have knowledge of all the livestock weighed into 
and out of these accounts, it was his opinion that livestock was never 
weighed to these accounts by the corporation at a price below the price 


bid by someone in the yard. 


MISAPPLICATIONS OF TARIFF 
The respondent is also charged with the failure to collect the lawful 


commissions for purchasing livestock at the St. Paul Union Stockyards 
in the year 1940. The failure to collect a commission for the purchase 
of livestock for the Northern Cattle Company is alleged in the com- 
plaint and is admitted in the stipulation. The respondent explained 
that this transaction arose from a purchase of six head of cattle for a 
customer who later refused to take the animals. Instead of reselling 
the cattle, the respondent turned them and the scale tickets over to 
the Northern Cattle Company. The bookkeeper testified that since 
the Northern Cattle Company took the cattle as an accommodation, 
he was under the impression that no commission should be charged. 
He stated that he ran the transaction through the books and made 
out an account purchase for the Northern Cattle Company in order to 
make the records complete. He stated that when the respondent buys 
livestock to fill an order for someone and the man who places the order 
refuses to take the livestock a commission probably should be collected 
for the reselling but that, in his opinion, it would not be possible to 


collect it. 
According to the stipulation the respondent at divers times during 


the year 1940 failed to charge for its services in selling livestock. A 
sale of 10 cattle for M. McCoy in 1940 was cited as one instance of this 
kind. At the time referred to McCoy was engaged in the business of 
buying cattle on the St. Paul market and shipping them to Lancaster, 
Pennsylvania, for sale. The purchases were usually made by McCoy 
and were paid for by the respondent. According to its tariff the re- 
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spondent charged the regular buying commission for this service. The 
bookkeeper stated that it was necessary to purchase a lot of cattle in 
order to get the particular kind wanted even though there might be 
some in the lot which were not desirable. The respondent treated those 
cattle which McCoy did not desire for the shipment as “rejects” and 
did not charge any commission for the resale. Sometimes MeCoy 
bought some cattle but could not get enough to get a carload. In such 
instances the respondent sold the cattle for him but did not charge a 
commission. The respondent’s bookkeeper testified that there had 
been no such transactions for about two years. 

The respondent admits that there were in some instances misapplica- 
tions in its tariff in calculating charges. The evidence shows that there 
were some overcharges and some undercharges. The respondent’s book- 
keeper examined the accounts of sales for the month of May 1940 and 
found 15, copies of which were received in evidence, showing misappli- 
cations of the respondent’s tariff. He noted on each copy the possible 
reason for the undercharges or overcharges. These were all the examples 
that the bookkeeper could find for that month during which the re- 
spondent issued 1,017 accounts of sales. 

Taufem testified that some misapplications in tariff arose from the 
practice of calculating the commissions from the information contained 
in the trucker’s livestock contracts. When a trucker delivers livestock 
to the market he gives to the market agency to which the livestock is 
consigned a copy of what is known as the “trucker’s livestock contract.” 
These contracts show the species and the number of head of each con- 
tained in the consignment. Taufem testified that sometimes the infor- 
mation on this contract is used as a basis for beginning the prepara- 
tion of the account sale before the scale tickets are received at the re- 
spondent’s office. In doing this the person preparing the account sale 
will assume that no extra draits will be required, and the amount of 
the charges for the respondent’s services will be entered on the account 
sale. The first paragraph of section C of the respondent’s tariff pro- 
vides as follows: 


“25¢ each weight draft in excess of 3. Maximum $3.00 per single deck rail 
load or single owner truck load, maximum $3.50 per double deck rail load or 
equivalent single owner truck load.” 


Sometimes an extra draft or several extra drafts may be required 
because the different animals in the consignment may be sold at differ- 
ent prices. In such instances, if the amount of the commission has 
been calculated before the scale tickets are received and if it has been 
assumed that there will not be more than three drafts in the consign- 
ment, the respondent may overlook the charge for the extra drafts 
provided for in the tariff. In ten transactions disclosed by the accounts 
of sales which are included in the record, this explanation was given. 
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The bookkeeper did not have an independent recollection of these 
specific transactions. He made explanations of how other misapplica- 
tions could have occurred. In one instance the animals were apparently 
treated as calves instead of cattle. Under the tariff a higher rate is 
‘provided for the selling of cattle than the selling of calves. The differ- 
ence between these two classifications of the bovine species is based 
on weight in accordance with tariff provisions. The classification for 
weight is determined from the information on the scale tickets. Taufem 
testified that the trucker’s contract may list animals as calves, but after 
weighing they are found to fall within the cattle class. In making up 
an account scale the listing on the contract may be used and the com- 
mission ‘will- be calculated accordingly. Later when the scale ticket 
is received the employee who is making out the account sale overlooks 
the necessity of correcting the amount of the commission listed thereon. 
Other misapplications were explained as errors in addition or multi- 
plication. 

Taufem stated that there was no intention to favor the consignors 
in the assessing of commissions charges or to rebate in the form of 
undercharges. He stated that he had checked his records for 1942 and 
found that there were misapplications of the tariff during that year. 
Taufem testified that the officers never directed him to favor consignors 
or to discriminate among them in figuring commissions. Aull testified 
that he never instructed the bookkeeper or anyone in the office to dis- 
criminate against any consignor. He stated that he was not aware of 
the misapplications of the tariff until this investigation was started. 
It was his opinion that no one who prepares accounts of sales day in 
and day out will be perfect. He stated that if a daily or weekly 
recapitulation were made the errors would be detected. Taufem testi- 
fied that in order to be absolutely certain of calculating the commis- 
sions correctly he should have the scale tickets. He stated that he had 
been figuring the purchasing commission on the single head of cattle 
at 50 cents until the accountant employed by the Government called 
his attention to the fact that the charge specified in the tariff was 80 
cents per head. 


FarmtureE TO Keep CoMPLeETE REcorps OF PURCHASE ORDERS 


Aull testified that the respondent has kept purchase orders which it 
receives by mail or telegraph. It does not make any record of the 
orders which it receives by telephone or which it receives orally in the 
yards. He testified that it has not been the practice to keep records 
which are received orally or by telephone. If the orders are filled the 
actual purchases would then be recorded on the accounts of purchase. 
If an order received orally or by telephone were not filled or if the party 
refused to take the livestock, the respondent would have no record of it. 
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Aull testified that orders which are received orally or by telephone 
could be confirmed. 


FINDINGS OF FACT 

1. The Haas Commission Company, a corporation, hereinafter re- 
ferred to as the respondent, has registered with the Secretary of Agri- 
culture pursuant to the provisions of the act as a market agency and, 
at all times mentioned herein, was engaged in the business of buying 
and selling livestock on a commission basis at the St. Paul Union Stock- 
yards, South St. Paul, Minnesota. 

2. The St. Paul Union Stockyards, South St. Paul, Minnesota, has 
been found by the Secretary of Agriculture to be a “stockyard” within 
the meaning of that term as it is defined in the act and notice of such 
finding has been given to the owner of that stockyard and to the public 
as required by the act. 


3. (a) At divers times during the years 1938, 1939, 1940 and 1941, 
the respondent sold livestock consigned to it for sale on a commis- 
sion basis and issued accounts of sales to the consignors thereof 
which did not give the true names of the purchasers of the livestock 
and did not disclose to the consignors that title to the livestock was 
taken by the respondent. In accounting for such transactions, the 
respondent reported on the accounts of sales that the livestock had 
been sold to persons named Ryan, Weir, Poliquin, and Super, when, 
in truth and in fact no one named Ryan, Weir, Poliquin, or Super 
participated or had any interest in the transactions. The use of the 
names Ryan, Weir, Poliquin, and Super in such instances was wholly 
fictitious and served to conceal the fact that title to the livestock 
had been taken by the respondent. 

(b) At divers times during the years 1938, 1939, 1940 and 1941, 
the respondent made false entries in its accounts, records, and memo- 
randa by entering and showing in such accounts, records and memo- 
randa that livestock had been sold or purchased for Mike Ryan, 
Perry Weir, Joe Poliquin, and Al Super, when in truth and in fact, 
the transactions recorded in the names of such persons had not been 
authorized by such persons and were not made or consummated for 
such persons, but such transactions were made for the account of the 
respondent and the respondent had a pecuniary interest in these 
accounts. 


4. The respondent, on three occasions during the last four months of 
1940, sold sheep, consigned to it for sale on a commission basis, to 
John Todd, an employee of the respondent, employed by it to sell sheep 
for the respondent, without disclosing to the consignors thereof on the 
accounts of sales that their sheep had been sold to an employee of the 
respondent. The respondent, in accounting to the consignors showed 
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that the sheep had been sold to “A a/e Camp,” whereas Todd weighed 
them to his account. 

5. The respondent at divers times during the year 1940, purchased 
livestock on a commission basis at said stockyards and sold livestock 
consigned to it for sale on a commission basis at said stockyards and 
charged, demanded, and collected for its services a greater or less or 
different compensation for its services than the rates and charges speci- 
fied in the schedules filed with the Secretary and in effect at the time. 

6. During the years 1938, 1939, and 1940, the respondent bought 
livestock for its own account from other agencies operating at the 
St. Paul Union Stockyards and from its own consignments and sold 
such livestock for its own account at the St. Paul Union Stockyards, 
South St. Paul, Minnesota. The respondent was not then and ‘is not 
now registered with the Secretary of Agriculture to engage in the busi- 
ness of a dealer. In buying and selling such livestock for its own 
account at the St. Paul Union Stockyards, the respondent used the 
names of Mike Ryan, Perry Weir, Joe Poliquin, and Al Super, the use 
of which in connection with such transactions was wholly fictitious in 
that no persons by those names authorized, participated in, or had any 
interest in such transaction. . 

7. The respondent, failed to keep such accounts, records, and memo- 
randa as fully and correctly disclose all transactions involved in its 
business in that: 

(a) The respondent set up its books and records accounts desig- 
nated as Mike Ryan, Perry Weir, Joe Poliquin, and Al Super and 
made entries in such accounts purporting to record transactions in 
livestock made for and on behalf of such persons, when, in truth and 
in fact, such entries were false and incorrect for the reason that such 
transactions were made by the respondent for its own account and 
not for the accounts of the persons in whose names the accounts were 
carried. 

(b) The respondent prepared and kept on file fictitious accounts 

of sales purporting to show that livestock had been purchased or sold 

on commission for Mike Ryan, Perry Weir, Joe Poliquin, and Al 

Super, when, in truth and in fact, such livestock had been purchased 

or sold for the account of the respondent. 

(c) The respondent failed to disclose in its records the existence 
of and the extent of its pecuniary interest in accounts carried on its 
books in the names of Mike Ryan, Perry Weir, Joe Poliquin, and 
Al Super, and other similar designations. 

(d) The respondent has failed to make and keep records of all 
purchase orders received and of resales of livestock rejected by 
purchasers. 

(e) The records of the respondent, including copies of accounts of 
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sales rendered to consignors, show that livestock consigned to the 
respondent for sale on commission had been sold to “A a/e Camp,” 
when, in truth and in fact, such livestock was sold to John Todd, an 
employee of the respondent. 


CONCLUSIONS 

The respondent contends that no shipper was injured by its practice 
of weighing livestock from its consignments to itself and of reporting 
to the consignors that the sales had been made to persons who were 
not, in fact, the buyers. It is also contended that no officer or agent of 
the respondent profited from the transactions, and that the accounts 
were not used by the respondent for speculating in its own behalf. 
The respondent points to the fact that the practice was discontinued a 
year before the service of the inquiry. Actual damage to a shipper is 
not the test as to whether the act has been violated. The act declares 
unlawful any unfair, unjustly discriminatory or deceptive practice or 
device in the selling of livestock for shippers on a commission basis. 
The respondent is acting as an agent for the consignors of livestock 
and in that capacity it is the duty of the respondent to make a full 
disclosure of the facts with respect to each transaction to the respective 
consignor. The standard of conduct in this respect has been formulated 
in rules promulgated by the Secretary under the provisions of the act. 
Regulation 17(a) (9 CFR 201.19) reads, in part, as follows: 


“Each market agency shall, before the close of the next business day fol- 
lowing the sale of any livestock consigned to it for sale, transmit or deliver to 
the owner of the livestock or his duly authorized agent a true written account 
of such sale, showing the number, weight, and price of each kind of animals 
sold, the name of the purchaser, the date of sale, and such other facts as may 
be necessary to complete the account.” 


In the same connection Regulation 12 (9 CFR 201.13) reads, in part, as 
follows: 


“If any market agency .. . acting as a broker, factor, or commission mer- 
chant shall knowingly sell or dispose of livestock . . . consigned to it to any 
person in whose business such market agency . . . or any stockholder, owner, 
officer, or employee thereof has a pecuniary interest, such market agency . . . 
shall promptly disclose such fact in accounting to the owner or consignor 
of such livestock a 


The question whether the respondent profited from these transactions 
is not material. However, some of these accounts originated in in- 
debtedness of certain parties to the respondent and the respondent set 
up the accounts for the purpose of using them in buying and selling 
livestock with a view to reducing the indebtedness. It weighed live- 
stock from its own consignments to these accounts. In so using these 
accounts the respondent certainly hoped to benefit in that it expected 
to make a profit from the transactions and thereby reduce the indebted- 
ness. The fact that the respondent had discontinued the practice before 
the service of the inquiry does not warrant a dismissal of the charges. 
The evidence shows that it engaged in this practice over a period of 
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approximately three years, not only in violation of the act but of the 
regulations also. 

The respondent proposes that the allegations with respect to the 
transactions wherein sheep were weighed from the respondent’s con- 
signments to “A a/e Campbell” should be dismissed because no unfair 
practice or device was established by the evidence. The evidence shows 
that the respondent in accounting to the shipper showed on the account 
sale that the buyer was “A a/e Campbell,” whereas, in fact, the sheep 
were weighed to John Todd’s account. The evidence also shows that 
John Todd was acting for the respondent in selling sheep. It is the 
clear intent of Regulation 12 that, when a sale of livestock is made 
by a market agency to anyone who is employed by it or who is acting 
for it, that fact must be reported to the consignor of the livestock. The 
respondent failed to do this in those instances in which Todd, while 
serving as respondent’s sheep salesman, weighed sheep from the re- 
respondent’s consignments to his own account. A practice of this sort 
is not consistent with the conduct which is expected of one acting 
in an agency capacity. In an instance where the same person is both 
buyer and seller, there is a conflict of interest. The consignor may, in 
some instances, be treated fairly; in others he may not. The question 
whether the consignor’s interest has been duly protected in such in- 
stances is difficult to determine by any tangible test after a lapse of 
time, since the element of judgment based upon contemporaneous events 
is a large factor. When there is that conflict of interest, there is also 
present the opportunity for harm to the consignor. If the consignor 
is apprised of the facts he can decide whether it is to his best interests 
to have his livestock bought by the man who sells it, or whether he 
prefers that his agent be one who has only the one interest of selling 
the livestock. Without the knowledge of such a practice, the consignor 
is not in a position to choose which course he should follow. A prin- 
cipal is entitled to the undivided loyalty of his agent. By failing to 
disclose the fact that the respondent’s employee purchased sheep con- 
signed to the respondent for sale, material facts necessary for a full and 
complete accounting were concealed. Since a full accounting was not 
rendered, the respondent has engaged in and used an unfair, unjustly 
discriminatory and deceptive practice and device in violation of the 
act and the regulations. 

With respect to the matter of charging, demanding, and collecting 
commissions for its services in buying and selling livestock different 
from the rates and charges specified in its tariff, the respondent con- 
tends that these were honest mistakes or errors, and that no fault of the 
respondent has been established which would justify disciplinary action. 

From the evidence it is reasonable to conclude that the respondent 
could adopt and use a more efficient procedure in applying its tariff, 
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and since an order is being entered in these proceedings on other 
matters, the respondent should be ordered to cease and desist from 
tariff misapplications. 

It has already been established that the respondent, at divers times 
during the years 1938, 1939, 1940, and 1941, made entries in its ae- 
counts, records, and memoranda showing that livestock had been sold 
or purchased for Mike Ryan, Perry Weir, Joe Poliquin, and Al Super, 
when, in truth and in fact some of the transactions so recorded in the 
names of such persons had not been consummated for such persons but 
were made either in whole or in part for the account of the respondent. 
The conclusion has already been reached that this practice is unfair 
and deceptive and is in violation of the act. It may be noted further 
that the practice is a violation of section 10 of the Federal Trade 
Commission Act, which is incorporated by reference in the Packers and 
Stockyards Act. 

During the years 1938, 1939, 1940, and 1941, the respondent bought 
livestock for its own account from other agencies at the St. Paul Union 
Stockyards and from its own consignments and sold such livestock for 
its own account at the St. Paul Union Stockyards, South St. Paul, 
Minnesota. During such times the respondent was not registered with 
the Secretary of Agriculture to engage in business as a dealer. Section 
303 of the act provides, in part, as follows: 

.. no person shall carry on the business ef a market agency or dealer 
at such stockyard unless he has registered with the Secretary under such rules 
and regulations as the Secretary may prescribe, his name and address, the 
character of business in which he is engaged, and the kinds of stoeckyard 
services, if any, which he furnishes at such stockyard : 

In carrying out the business of buying and selling livestock on its own 
account without having registered with the Secretary to carry on such 
activity, the respondent has violated the act. 

Cease and desist orders should be entered for all these violations. 
Whether, in addition, a suspension order should issue is a more difficult 
question to answer. The misapplications of tariff should be disregarded 
in this connection beeause they were not wilful, and can be described, 
at the most, as due to carelessness. 

We believe also that the Todd sheep transactions should not be of 
much weight in evaluating any further action bevond a cease and desist 
order. We feel constrained to reach this conclusion because it appears 
in this proceeding and also in the Bennett proceeding that Todd was 
sheep salesman for nine market agencies, that the Department and its 
market supervisors at St. Paul knew of this arrangement and treated 
Todd as a joint employee of the nine firms, and that Todd has also 
been registered as a dealer since 1934. Todd also testified that it was 
more or less common knowledge that sheep salesmen, such as himself, 
bought from consignments to the market agencies they represented. 
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It is improbable that the market supervisors did not know, or at least 
they should have known, that Todd as a dealer might have been buying 
from the market agencies for which he was salesman. True it may be 
that the market supervisors did not know how the market agencies 
were accounting to the shippers. In any event, the situation appears 
to have been going on for some years until stopped by the market 
supervisor in the spring of 1942, and, under the circumstances, we think 
that these transactions should play little part in determining whether a 
suspension order should issue. 

We come, then, to respondent’s practice of buying from its consign- 
ments without being registered as a dealer, and the use of fictitious 
names in accounting to shippers and in keeping its records. These 
practices constituted serious violations of the act and the regulations, 
and suspension of respondent’s registration would be an appropriate 
penalty for such violations. But respondent ceased these violations 
at the request of the market supervisor about a year before the issu- 
ance of the complaint. With such the situation, we hesitate to now 
suspend respondent from business and consider it fair enforcement 
policy to limit action here to a cease and desist order. 

Respondent should realize that the considerations that have led to 
the conclusion that its registration should not be suspended in this 
proceeding will not be present in the event of future violations of the 
act, the regulations, or of this order. 

The respondent, in connection with its activities as a market agency 
at the St. Paul Union Stockyards, South St. Paul, Minnesota, has failed 
to keep such accounts, records, and memoranda as fully and correctly 
disclose all transactions involved in its business. Section 401 of the 
act provides, in part, as follows: 


“Every . . . market agency, . . . shall keep such accounts, records, and 
memoranda as fully and correctly disclose all transactions involved in his 
business, . . . . Whenever the Secretary finds that the accounts, records, and 


memoranda of any such person do not fully and correctly disclose all transac- 

tions involved in his business, the Secretary may prescribe the manner and 

form in which such accounts, records, and memoranda shall be kept, ... .” 
An order should be issued in this proceeding requiring the respondent to 
keep such books, records, and memoranda as will fully and correctly 
disclose all transactions involved in its business, including such trans- 
actions as those in which it has been found herein that the respondent’s 
accounts, records, and memoranda are inadequate. 

However, on the basis of this record, we do not feel inclined to order 
that respondent keep records of all oral orders. Respondent argued 
that this would be an unreasonable and unnecessary burden and we 
find insufficient discussion of this matter in the record to warrant issu- 
ing such an order at this time. It seems sufficient on the evidence in 
this proceeding to require only that respondent keep full records of 
“rejects” and “resales,” leaving for consideration of the administrative 
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agency the question as to whether all market agencies should keep 
records of oral orders. 


ORDER 


Respondent, its officers, agents, and employees shall cease and desist 
from engaging in and using unfair, unjustly discriminatory and decep- 
tive practices and devices by: 

(1) failing to deliver true written accounts of sales to the consignors 
of all livestock consigned to the respondent for sale on a commission 
basis, showing, in addition to other facts necessary to complete the 
account, the name of the purchaser of the livestock; 

(2) selling livestock consigned to it for sale on a commission basis 
to its employees without showing on the accounts of sales that the 
livestock was sold to employees of the respondent, and without showing 
on the accounts of sales the reasons why the livestock was sold to its 
employees; 

(3) weighing livestock from its consignments to its own account 
without disclosing to the consignors of such livestock on the accounts 
of sales that the title to the livestock had been taken by the respondent 
and without showing on such accounts of sales the reasons why the live- 
stock was weighed to the respondent’s account; 

(4) weighing livestock from its consignments to accounts in which it 
has a pecuniary interest without disclosing such facts to the consignors 
of the livestock; 

(5) entering false and fictitious names on accounts of sales and on 
accounts of purchases; and 

(6) making false entries in its books, records, and accounts. 

Respondent shall cease and desist from charging, demanding, and 
collecting a greater or less or different compensation for its services 
than the rates and charges specified in its schedules filed with the 
Secretary of Agriculture and in effect at the time. 

Respondent shall cease and desist from engaging in the business of 
buying or selling livestock for its own account at a duly posted stock- 
yard without registering as a dealer. 

Respondent shall keep such accounts, records, and memoranda as 
fully and correctly disclose all transactions in its business, including: 

(1) a record showing the true names of the purchasers of all live- 
stock received by the respondent for sale on a cqmmission basis and 
the true names of those for whom the respondent sells livestock on a 
commission basis; 

(2) the nature and extent of any pecuniary interest which the 
respondent has in any account to which livestock is sold or weighed; 

(3) a record of all livestock rejected by those for whom purchases 
are made and a record of all resales of such livestock, together with 
explanations; and 
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(4) a record showing all transactions in which livestock consigned 
to the respondent for sale is sold to its employees and the reasons for 
such sales. 

A copy hereof shall be served upon the respondent by registered mail 
and this order shall become effective 20 days from the date of the sign- 


ing hereof. 
(A. D. 487) 


In re James T. Crossy & Sons. P&S Doc. No. 1468. Decided July 28, 1942. 
Cease and Desist—Unfair Practice 


On the basis of the evidence disclosed in this disciplinary proceeding instituted by 
the camplaint of the Administrator, Agricultural Marketing Administration, 
now the Food Distribution Administration, charging the respondent, a market- 
ing agency, with using certain unfair, unjustly discriminatory practices and 
devices, it is ordered that the respondent, its officers and agents, and em- 
ployees shall cease and desist from (1) failing to furnish to the consignor a true 
written account of the sale of all livestock sold by respondents on commis- 
sion, (2) selling livestock consigned for sale on commission to their employees, 
(3) knowingly selling livestock to any dealer without registering as such, (4) 
failing to account to consignors according to prices at which hogs are sold and 
weighed to the purchasers, (5) altering their copies of official scale tickets issued 
by the State, (6) knowingly having false prices entered on official scale tickets 
issued by the State, (7). giving gratuities to truckers or shippers of livestock, 
(8) charging different compensation for their services than the rates specified 
in their tariffs, and (9) selling calves on commission without bids; and it is 
further ordered that the respondents shall keep such accounts, records, and 
memoranda as fully and correctly disclose all transactions in its business, 
including records and items as directed in this order. 


Mr. Harold LeVander, of South St. Paul, Minnesota, for the respondents. Mr. J.O. 
Parker for Food Distribution Administration. Mr. G. N. Dagger, Examiner. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S. C. 1940 ed. 181 et seq.), instituted by the complaint 
of the Administrator of the Agricultural Marketing Administration, 
now the Food Distribution Administration, on May 27, 1942, against 
the respondents, James T. Crosby, John H. Crosby, and Thomas R. 
Crosby, partners doing business as James T. Crosby & Sons, a market 
agency and dealer at the St. Paul Union Stockyards, South St. Paul, 
Minnesota. The allegations in the complaint may be summarized as 
follows: 

1. The respondents engaged in and used unfair, unjustly discrimina- 
tory, and deceptive practices or devices, in that they (1) did not 
account properly for the sale of livestock because they did not show 
the true name of the purchaser, the correct price, and the fact that the 
respondents’ employees were the purchasers; (2) knowingly sold live- 
stock to a speculator who was not registered as a dealer; (3) altered 
their copies of official scale tickets and made incorrect entries thereon; 
and (4) made gratuitous payments to truckers of livestock and repre- 
sentatives of shippers. 
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2. The respondents failed to assess the proper and lawful charges 
for their services in buying and selling livestock. 

3. The respondents failed to render reasonable stockyard services in 
that they (1) failed to sell livestock at its fair market value, (2) ac- 
counted to shippers at prices different from the prices at which live- 
stock was weighed to the purchaser, and (3) sold calves at prices less 
than their fair market value and without giving buvers a full oppor- 
tunity to bid on them. 

4. The respondents failed to keep such accounts; records, and memo- 
randa as fully and correctly disclose all transactions in their business. 

Respondents answered, waiving oral hearing, admitting some of the 
facts, offering explanations, denying some facts alleged, and asking that 
the proceeding be dismissed, but that if a hearing be held, it be under 
the shortened procedure provided in the rules of practice (9 CFS, 1941, 
Sup., 202.17). They later moved that some allegations be made more 
definite or be dismissed. The proceeding was set for oral hearing at 
St. Paul, Minnesota, beginning July 13, 1942, before Golden N. Dagger, 
the examiner. 

The hearing began at the appointed time and place. Joseph O. 
Parker, Office of the Solicitor, Department of Agriculture, appeared as 
counsel for the Food Distribution Administration, hereinafter called the 
complainant, and Harold LeVander, South St. Paul, for respondents. 
After hearing argument, the examiner denied the motion to make more 
definite and certain, on the ground that the complaint clearly sets 
forth the nature of the charges made, giving the details of one specific 
instance of each practice involved, and need not set out specific eviden- 
tiary facts. In this the examiner was correct. 

The examiner also denied respondents’ motion that the shortened 
procedure be used, on the basis that the complaint stated that the 
matter would be set for hearing unless the facts were admitted or satis- 
factorily explained. Respondents argued that “hearing,” as used in the 
rules of practice, includes a shortened procedure hearing as well as an 
oral hearing, and that complainant, by failing to request an oral 
hearing within the time allowed, had waived its right to object to the 
shortened procedure. Respondents’ contention on this seems correct. 
It does not appear practicable or necessary now, however, to send the 
matter back for hearing under the shortened procedure, nor to dismiss 
the complaint, because of this error in technical procedure. 

Other motions concerning the pleadings were disposed of before evi- 
dence was heard, both parties making clarifying amendments. Com- 
plainant called 30 witnesses, and respondents 16. The transcript con- 
tains 2,116 pages, and 167 exhibits were introduced. At the close of 
the hearing, respondents made oral argument before the examiner. 

After the hearing, complainant suggested findings similar to its 
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allegations, a cease and desist order, and suspension of registration for 
18 months. Respondents suggested findings; and order to cease and 
desist from (1) giving gratuities to truckers, (2) failing to file cor- 
rections of scale tickets promptly, and (3) failing promptly to dis- 
close sale of livestock to an employee; and order requiring the keeping 
of itemized expense accounts; and dismissal of other allegations. 

In his report, issued December 31, 1942, the examiner proposed find- 
ings similar, in general, to those herein, a cease and desist order, and 
suspension of registration for two years. Respondents excepted, claim- 
ing that complainant’s case rested on inferences rather than evidence, 
and that the expense and publicity of the hearing had already been 
more punishment for respondents than their technical violations 
merited. They asked for oral argument, which was held before me in 
Washington on May 24 and 25, 1943. 

While there is some dispute as to simple facts, the major contentions 
now relate to the conclusions to be drawn from well established facts, 
and whether the nature and gravity of the violations shown warrant 
suspension of registration as well as a cease and desist order. 


SUMMARY AND ANALYSIS OF THE EVIDENCE 


FarLureE TO SHOW THE TRUE NAME OF THE PURCHASER 

The evidence shows that on October 28, 1940, respondents issued an 
account sale to A. R. Kalinowski in which it was reported that 4 steers 
were sold to “X a/e C.” and an account sale to Ordal & Currie showing 
that 6 head of cattle-were sold to “X a/c C.” In both instances the 
livestock was, in fact, purchased by James W. Crosby, who has been 
employed by the respondents for many years. The respondents admit 
the facts with respect to the form of accounting in these particular 
transactions, but deny that they violated the act and the regulations. 
They take the position that the representation that the buyer was 
“X a/e C.” is a complete and satisfactory accounting. In support of 
this position, they showed that they had sold livestock to commission 
firms which were buying on order and that those firms ordered that 
the livestock be weighed to a number or a letter for their account. 
For example, it was shown that they had sold livestock to the Camp- 
bell Commission Company and that the livestock was weighed to 
“H a/c Campbell.” In such instances they reported to the shipper 
that the buyer was “H a/c Campbell.” The accountant for the com- 
plainant took the position that the two situations are not comparable. 
In the latter instance, the designation of “H a/c Campbell” shows 
that the purchase was made by Campbell, a commission firm, for and 
on behalf of another. There is no rule which requires a commission 
company buying on order to disclose the name of its customer to its 
competitors. Therefore, in such instances when the respondents re- 
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ported the name of the buyer as “H a/c Campbell”, they gave all 
the information which they had regarding the purchaser. However, 
in the instant case, the respondents knew the buyer’s actual name when 
they weighed the livestock. From an examination of the account 
sales, the shippers have no way of knowing the identity of the person 
who is designated as “X”. The respondents knew but failed to disclose 
the facts to their principals, the shippers. 

With respect to the accounting in these two transactions, the re- 
spondents also contend that the shippers were present at the market 
and knew that James W. Crosby made the purchases. Tom Crosby 
testified that Kalinowski and Currie were on the market at the time 
these two sales were made. This witness is a partner in the respondent 
firm and is the head hog salesman. It is doubtful whether he actually 
can remember what occurred in the cattle alleys, a different part of 
the stockyard, two years previously. 

James W. Crosby also testified that Kalinowski and Currie were on 
the market at the time of these transactions. He stated that his 
brother, John, the cattle salesman, and the shippers were there at the 
time he purchased the livestock. He asserted that he remembered 
definitely that the shippers were present at the time of the transactions. 
His recollection as to other details of the transactions was vague. 

However, the question whether the shippers were on the market at 
the time of the transactions is not controlling in determining whether 
the respondents have violated the regulations and the act by failure 
to render a proper accounting. The respondents are required to show 
on the account sale the true name of the purchaser. They are re- 
quired to keep records giving full information relative to the accounting 
rendered to the shippers. The accounting in these transactions, as 
reflected by their records, shows that the true name of the purchaser 
was not given in either instance. 

The record shows that on July 19, 1940, the respondents rendered an 
account sale to John E. Wittry covering the sale of 13 hogs. Two 
drafts consisting of 10 and 2 hogs, respectively, are shown as having 
been sold to “T. City.” The record contains copies of accounts sales 
in 11 other transactions during July and August 1940 in which sales 
of hogs are reported to have been made to either “T. City”, “T. C.”, or 
“Twin City”. The fact is that these hogs were sold to H. L. Kaye, an 
employee of the respondents. Kaye was also acting as a dealer on 
the market at the time and his business was cleared by the Twin City 
Pig Company. The accounts sales rendered in these transactions bear 
no information showing the name of the buyer. 

The record shows that the respondents accounted to Herman Wendt 
for the sale of a hog on September 4, 1941. On the account sale, the 
name of the buyer is shown to be Beck. This hog was, in fact, sold 
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to the firm of Metcalf & Brunson, traders, whose business is cleared 
by Beck & Company. In this instance, the respondents did not report 
the true name of the buyer to the shipper. 





SALES TO EMPLOYEES 


James W. Crosby has been employed by the respondents for 25 years. 
It was he to whom the respondents sold cattle belonging to Kalinowski 
and Currie in October 1940. In rendering the accounts sales to the 
owners, the fact that the sales had been made to an employee was 
not reported on the accounts sales. 

Reference has been made to the purchases made by H. L. Kaye, 
who was acting as a dealer in hogs from April 1940 to the end of that 
year. During that period he was periodically employed by the re- 
spondents at $5 per day. Practically all the hogs purchased by him 
during that time were purchased from the respondents. Tom Crosby 
testified that all buyers were the same to him and that he did not favor 
Kaye in the sales to him. Kaye had an arrangement with Crosby 
whereby the respondents weighed hogs to Kaye without his having seen 
them. The agreement was that the hogs would be weighed at the pre- 
vailing market price. There were times when Crosby would go to Kaye 
after the hogs were weighed and arrange to change the prices which 
had been placed on the scale tickets. Kaye testified that his scale 
tickets were marked as much as 10 cents above the market on a par- 
ticular day. Kaye told the local supervisor that he would object if 
Crosby marked hogs 25 cents per hundredweight above the market, 
but he did not object if there was only a matter of 5 or 10 cents per 
hundredweight. Kaye testified that the arrangement was “optional 
whether they wanted to make it stick or whether they want to figure 
further ahead for future deals, they would make an adjustment.” The 
prices shown on the scale tickets might be marked either up or down 
after the hogs were weighed to Kaye. Kaye testified that this might 
be done for any number of reasons. If he were not at the scales, the 
changes might be made at any place in the yards. 

After sales made to Kaye by the respondents on September 30, 1940, 
the hogs were resold on the same day by Kaye at a profit of $15.11. 
The record contains an exhibit covering the sales of hogs made to 
Kaye by the respondents on certain days in August 1940. It also 
shows the resale of these hogs by Kaye to Swift on the same dates 
as the purchases were made. In each instance, the weighing in con- 
nection with the resale was usually made within one or two hours after 
the purchases by Kaye from Crosby had been accomplished. The 
evidence also shows the range of the quoted market price for each 
draft according to the weights on the first sale and on the resale. The 
following shows the date of each transaction, the number of hogs, and 
the gross profit realized by Kaye: 
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Number Gross Profit 
Date of Transaction of Hogs Realized by Kaye 
MEE ia Par ee Oe eee Se Ce ae eae 42 $16.88 
MEE 5 coe oS se. pts ie ae 59 14.47 
fare ee SMe Ree Werte ree 33 20.65 
PIMPIN 5. oon DG aebaniceoa eet Raa iee a aa 46 44.39 
MONE EE 6 iat eee da vas ob oa kate Aes ford nc gear ee 4 2.78 
August 27 .. eat cea es saa ener 72 21.88 
August 28 Mie SoMa dS aves ng nes 3 2.35 
PRE coc ois ere ele Pe ene pd eons es 128 36.13 


Kaye testified that his profit on his speculative transactions for the 
nine months of 1940 was about $1,700 net. He told the local super- 
visor that, after he started buying from the respondents, there was, 
more or less, a mutual understanding which worked to the advantage 
of both of them. 

The parties to these transactions had no independent recollection of 
the circumstances under which the sales and purchases were made. The 
record with respect to the relationship of Kaye and the respondent firm 
emphasizes the importance of a full disclosure of facts by an agent to 
his principal. Such a relationship could be used in many ways. Re- 
spondents may have wished to favor certain shippers over other ship- 
pers and used the Kaye relationship to enable them to accomplish that 
purpose. They could have used this arrangement as a means of mark- 
ing up prices on livestock in order to make as good a showing as 
other commission firms had made which sold livestock on that day from 
the same territory. This relationship could have been used to provide 
additional compensation for the services rendered by Kaye to the 
respondents as an employee. Such a relationship opens the way for 
practices to develop which are not conducive to the best interests of 
the market. If full disclosure is made to the shipper, he will then have 
the opportunity to make further inquiry with respect to transactions 
and also to determine whether he wishes his livestock to be sold by 
an agent who may have an interest in the transaction beyond that of 
serving the shipper to the best advantage. In accounting to the ship- 
pers whose livestock was sold to Kaye the respondents did not show 
on the accounts sales that they had such relations with the purchaser. 


SaLes TO DEALERS Nor REGISTERED 

During 1941 and 1942, James Crosby purchased about 100 cattle 
on the St. Paul Union Stockyards which he placed on farms under an 
arrangement whereby the farmers fed the cattle and shared with 
Crosby in the profits. He makes his purchases whenever he sees an 
opportunity to make a little profit. He keeps no permanent record 
of these transactions. He buys from a number of different com- 
mission firms and persons dealing in calves. He was not registered 
in accordance with the provisions of the act. 

The evidence also discloses that Louis Kaye made numerous pur- 
chases of hogs which he resold or planted with commission firms for 
resale on the market. During the time he was buying and selling hogs 





934 PACKERS AND STOCKYARDS ACT, 1921 A. D. 437 


on the market, he was not registered with the Secretary of Agriculture. 

Tom Crosby testified that he did not regard it as any of his busi- 
ness whether those with whom he dealt were registered. He stated that 
he would be under the impression that people who dealt with him were 
registered. He never has inquired of the local market supervisor as to 
whether they were. He stated that he relies on the Exchange, of which 
he is a member, to look after such matters, but he has never made 
inquiry of that organization on this subject. Apparently, he relies 
upon the open order list maintained by the stockyard company. 

Market agencies should exercise such care as will reasonably safe- 
guard the transactions undertaken by them in behalf of their cus- 
tomers. Those who are engaged in business on the market are re- 
quired by the act to register and give bond to secure the performance 
of their obligations. These provisions are intended to give a measure 
of security to those who send their livestock to the market for sale. 
Under these circumstances, a duty rests upon the market agency to 
make a reasonable effort to determine whether those safeguards are 
maintained. The respondents have not performed their duty in this 
respect. The careless disregard of this duty in these particular in- 
stances is all the more serious because the unregistered persons with 
whom they dealt were their own employees. 


ACCOUNTING AT Prices DIFFERENT FROM THOSE SHOWN ON THE SCALE 
TICKETS 


On the St. Paul market, the State, through the Minnesota Railroad 
and Warehouse Commission, employs weighmasters who operate the 
scales used in the weighing of livestock. The commission is registered 
as a market agency engaged in rendering weighing services. As each 
draft goes over the scales, the weighmaster issues a ticket, in triplicate, 
the original of which goes to the State. One copy goes to the selling 
agency, and the other to the buyer. The ticket contains blank spaces 
for the entry of certain information, such as the name of the person 
from whom the livestock is weighed, the name of the person to whom 
it is weighed, the name of the owner, the number of head and kind of 
livestock, the price, and other details. The weight is impressed upon 
the ticket by a type-registering beam operated by the weighmaster, who 
also places on the ticket the date, the number of the scales, and his 
initials. A representative of the commission firm places the rest of 
the information on the ticket, which must be done before the weigh- 
master will weigh the livestock and certify the ticket. 

In connection with the sale for John C. Wittry on July 19, 1940, the 
record shows that one draft of 10 hogs was weighed to “Twin C. 10”. 
The price shown on the original scale ticket filed with the State is 
$5.35 per hundredweight. On the copy retained by the respondents, 
the “3” was erased and the figure “1” is inserted, making the price 
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$5.15 per hundredweight, at which the accounting was made to the 
shipper. The buyer was billed at the changed price. On that day, the 
market range was $5 to $5.25 on sows, the class of hogs covered by 
this accounting. On July 11, 1940, 1 hog was sold for the account 
of Sam Sorenson. On the original seale ticket, the abbreviation “Sft”, 
the buyer, is scratched and “Twin C. 10” is inserted. On the copy 
retained by the respondents, “Twin C. 10” is also scratched and “Sft”, 
indicating Swift, is inserted as the buyer. The price on the original 
ticket is $5.20 per hundredweight. This was scratched on the re- 
spondents’ copy and $5.25 inserted. The market range on that date 
was $5.20 to $5.30. In other sales made in 1940 wherein the buyer 
was actually Kaye, reference to whom has previously been made, the 
following changes were made: 


Dat Price Per Cut. Changed Price on Range in Market 
we on State Ticket Respondents’ Ticket Quotation 


July 16 $5.10 $5.15 $4.95 to $5.20 
July 23 2.00 2.50 No quotation 
Aug. : 6.15 G25 . 6.00 to 6.25 
Aug. 5.35 5.30 5.15 to 5.30 
Aug. 6.25 6.30 6.20 to 6.25 
Aug. 6.25 6.35 6.20 to 6.25 
Aug. 6.50 6.60 6.35 to 6.55 
Aug. 5.40 5.50 5.40 to 5.50 
Aug. 22 6.65 6.40 6.35 to 6.85 
Aug. 13 5.30 5.40 5.30 to 5.50 
Aug. 14 6.50 6.60 6.00 to 6.50 
Aug. 19 6.55 6.60 6.50 to 6.60 
Aug. 29 6.80 6.25 6.20 to 6.40 


The record also contains details of certain transactions in which hogs 
were sold to Swift in 1940 for the various shippers’ accounts. The 
changes on the scale tickets in these transactions are as follows: 


Date Price Per Cwt. Changed Price on Range in Market 
¥ on State Ticket Respondents’ Ticket Quotation 


July 1 $5.25 $4.75 $4.75 to $540 
July 2 . 440 4.60 440 to 4.60 
July 2 440 4.60 4.55 to 4.75 
July 3 4.50 4.65 No quotation 
= ‘ 5.85 to 5.95 

July 9 5.40 5.90 535 to 540 
July 11 6.00 5.75 No quotation 
July 11 5.20 5.30 5.00 to. 5.20 
‘ {5.20 5.25 5.15 to 535 

July 12 5.60 \ 5.65 5.50 to 5.65 
July 16 6.40 6.50 6.40 to 6.50 
July 19 5.40 5.25 5.30 to 545 
July 22 6.35 6.25 6.30 to 6.35 
July 23 5.25 5.15 5.00 to 5.25 
July 26 5.15 5.25 5.10 to 5.25 
July 29 5.10 5.00 490 to 5.05 


On September 30, 1940, respondents sold 76 hogs in four separate 
drafts for the account of H. L. Kaye. The respondents had previously 
sold these hogs to Kaye from their own consignments. The original 
scale ticket for each draft shows a sale to Swift at $5.90 per hundred- 
weight. The name of the owner does not appear on the original scale 
ticket. The duplicate retained by the respondents shows “Twin City” 
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as the owner and the price is increased to $6 per hundredweight on 
each ticket. These hogs when sold by the respondents to Kaye were 
weighed in 21 separate drafts between 11 a. m. and 2 p. m. On the 
resales to Swift on the same day, they were weighed just before 3 p. m. 
Kaye made a profit of $15.11 on the transaction. 

The record also contains copies of scale tickets and accounts sales 
covering the sales of hogs during September and October 1941 wherein 
respondents changed the prices on their copies of the scale tickets. 
The dates of the transactions, the prices per hundredweight on the 
State ticket, the prices on respondents’ tickets, and the ranges in price 
are as follows: 

Price Per Cut. Changed Price on Range in Market 
Date . on State Ticket Respondents’ Ticket Quotation 
Sept. 8 $10.50 $10.40 $10.30 to $10.55 
Sept. 11.35 11.30 11.05 to 11.40 
Sept 11.25 11.15 11.10 to 11.45 
Sept. 8.00 (cull) 7.00 10.50 to 11.50 
Sept. 10.50 10.30 10.10 to 10.20 
Sept. 10.65 10.15 10.00 to 10.15 
Sept. 10.25 10.10 10.50 to 10.85 
Sept. 10.75 10.00 10.50 to 10.75 
Sept. 10.25 10.10 10.50 to 10.75 
Sept. 10.50 10.25 10.50 to 11.00 
Oct. 9.75 9.65 955 to 9.90 
Oct. 9.40 9.15 885 to 9.15 
Sept. 10.25 10.30 10.25 to 10.30 
Sept. 10.25 10.30 No quotation 
Sept. 11.60 11.65 11.50 to 11.65 
Sept. 10.30 10.35 10.20 to 10.45 
Sept. 10.40 10.50 10.20 to 10.40 
Sept. 10.50 10.60 10.35 to 10.60 
Sept. ¢ 10.50 10.60 10.45 to 10.70 
Sept. § 10.75 10.85 10.80 to 10.90 
Sept. § 10.75 10.85 10.80 to 10.90 
Sept. ¢§ 10.40 10.50 10.45 to 10.70 
Sept. § 10.80 10.85 10.75 to 10.85 
Sept. ¢ 10.75 10.80 10.55 to 10.80 
Sept. 8: 10.90 10.75 to 10.85 
Sept. de 11.80 11.75 to 11.80 
Sept. 11.80 11.75 to 11.80 
Sept. 11.80 11.75 to 11.80 
Sept. 11.80 11.75 to 11.80 
Sept. 16 11.80 11.75 to 11.80 
Sept. 1! 6! 11.70 11.30 to 11.65 
Sept. 1¢ 65 11.70 11.30 to 11.65 
Sept. 2¢ o 10.60 10.55 to 10.90 
Sept. 25 9s 10.00 9.75 to 10.00 
Sept. : 10.50 10.35 to 10.75 
Oct. 9.7: 9.80 945 to 9.75 
Oct. 6 . 10.25 10.05 to 10.10 
Oct. 9.65 9.75 945 to 9.80 
Oct. J 10.45 10.40 only 
Oct. F 10.45 10.30 to 10.40 
Oct. f 10.45 10.40 only 
Oct. 16 5 10.20 9.95 to 10.15 
Oct. ! 10.05 9.95 to 10.05 
Oct. 0! 10.10 10.00 to 10.05 
Oct. : 10.15 10.10 to 10.15 
Oct. at 10.30 10.25 only 
Sept. 8! 10.90 10.75 to 10.90 
Sept. ae 11.80 11.75 to 11.80 
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In all instances the buyer was billed at the changed price and remit- 
tance was made to the shipper on the same basis. In some instances, 
the changed price was above the quoted market for the day. The com- 
plainant’s accountant checked the records on some of the truckers who 
transported the livestock represented in these transactions to determine 
how many loads of livestock they delivered to the respondents as com- 
pared to others. In some instances, the particular truckers delivered 
all livestock to the respondents during the years 1940 and 1941. In 
other instances, they delivered all but a small percentage of their ship- 
ments to the respondents. These facts indicate to some extent, at least, 
that the changes in prices were made in order to attract and hold busi- 
ness. The transactions covered by the record relating to the changes in 
prices are not all that could be found of that character. They are ex- 
amples obtained as a result of a test. In some instances, some descrip- 
tive matter was placed on the, scale tickets, such as “sows”, “thin”, or 
“seedy”. Occasionally, these descriptive terms were altered on the re- 
spondents’ copy of the scale ticket. Sometimes these descriptions may 
throw light on the variation in price recorded on the ticket from that 
quoted in the market reports for that particular weight of animals. 

The original scale ticket filed with the State is the official record of 
the transaction involved. If there is a change due to an error, a change 
slip is required to be filed by the market agency with the State. In 
connection with the transactions enumerated, no change slips were filed 
by the respondents at the time the accountant made his investigation. 
After the facts were developed at the hearing, the respondents filed 
change slips with the State. 

The complainant’s accountant expressed the opinion that the re- 
spondents in accounting for the livestock in these transactions at the 
changed prices failed to show the price at which the livestock was sold 
and weighed, as required by the regulations. It was his view that, since 
the scale ticket filed with the State shows the price at which livestock 
is sold and weighed, the accounting to the shipper should be in conform- 
ity with the price shown on the ticket. This view seems reasonable. 

There was no information contained in the respondents’ records show- 
ing the reasons for these changes in the prices. In attempting to ex- 
plain, them, Tom Crosby testified that hogs are very often sold to sort, 
that is to say, the salesman and buyer agree on the prices at which hogs 
in the different weight ranges will be sold. This method of selling is 
distinguished from the sales of specific lots in a pen at a stated price. 
When a lot of hogs is sold to sort, they, are driven to the scales, sorted, 
and driven on the scales according to estimated weight classifications. 
The respondents state that they try to make a sort as favorable as pos- 
sible to the shipper. Occasionally, the buyer’s representative at the 
scales may object to the sort when the hogs are driven off the scales. 
Instead of voiding the transaction and returning the hogs to the pens, 
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the respondents will make a new bargain. They contend that the sale 
is not completed until the weighing is completed and the weightcatcher 
(the buyer’s representative) approves the sort. Tom Crosby testified 
that such adjustments are made to satisfy the buyer. It is his view 
that he gets more for a farmer than if he would re-sort. This explana- 
tion applies to reduced prices. He stated that increased prices result 
from misunderstandings or from changes in the market. If orders come 
in and the market rises, he tries to get the price increased on the sales 
after the hogs have been weighed. He testified that he sells top hogs at 
the close of the day and gets above the top of the quoted market. The 
evidence does not fully bear out this statement, as it shows that, in 
some of these sales above the top of the quoted market, the livestock 
was weighed long before the close. 

Tom Crosby testified that there is a market committee composed of 
1epresentatives of the packers and of the commissionmen. They agreed 
to make a separate category of premium sales or “stick out” sales. He 
said that the packers agreed to buy a few of the hogs at the top of the 
market and they also agreed that the sales would not be carried in the 
market quotations. He stated that most of the hogs at the St. Paul 
market are sold at the same price. The purpose of this committee was 
to get a little higher price on outstanding hogs. This action of the mar- 
ket committee was necessary to get better prices for better hogs since 
it was the practice to buy hogs in one weight range at one price. 
Crosby testified that he sells lots of quality hogs above market quota- 
tions. Even if respondents do make sales of hogs above the top of the 
quoted market, that explanation does not justify the practice of mak- 
ing changes of the prices shown on the seale ticket, which purport to 
be the prices at which sales are made. 

Respondents’ explanation generally is that the changes result from 
the manner in which the sales are made. They state that the sales of 
top hogs are made at the close of the day and attempt to show that 
these sales are made too late to be covered in market reports. The evi- 
dence does not support this explanation. The record shows that the 
respondents sold a hog on July 10, 1940, at $5.30 per hundredweight. 
An account sale was rendered to the shipper on that date showing the 
price to be $5.30. On the scale ticket copy retained by respondents, the 
price was changed to $5.45. A supplementary account sale was ren- 
dered on the same day on which an accounting was rendered for the 
additional amount resulting from the change in price. This hog was 
weighed at 10:30 a.m. On the same day respondents sold 5 hogs and 
the original scale ticket shows a price of $5.30. The price was changed 
to $5.40 on the copy retained by respondents. The hogs were weighed 
at 10:37 a.m. An account sale was rendered to the owner at $5.30 per 
hundredweight on July 10, 1940. A supplementary account sale was 
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issued the following day for the additional amount resulting from the 
change in price. The market price on the class and weight of hogs 
covered by these transactions ranged from $5.30 to $5.45. In view of 
the fact that the supplementary accounts sales were issued in these 
instances, it is apparent that the changes in prices were not made until 
after the original accounts sales had been mailed. The record shows 
a number of transactions of a similar character. On July 11, 1940, 
respondents sold 6 hogs and marked the price at $6.15 per hundred- 
weight. An account sale was rendered to the shipper on that basis. On 
the copy of the scale ticket retained by respondents, the price was 
changed to $6.25. No corrected account sale was found in the files of 
the respondents, but there was a record of a check issued to the owner 
on July 11, 1940, for the amount of the difference between the price at 
$6.15 and $6.25. The hogs in this instance were weighed at 2:22 p. m. 
On the scale ticket there is a space provided for figuring the total cost 
of the livestock. The evidence discloses that these totals are usually 
‘alculated after the tickets arrive at the respondents’ office. In a 
uumber of instances these amounts have been figured on the copies of 
the respondents’ scale tickets, and then the new amounts have been 
entered after the prices have been changed. This shows that the 
changes in prices were not always made at the scales when the live- 
stock was delivered to the buyer. The changes were made after the 
‘aleulations had been made on the tickets in the office. 

The explanations which the respondents have made with respect to 
the changes in the prices are not satisfactory. It is possible for errors 
to occur, since no record is usually made of a transaction until the scale 
ticket is issued. The salesman, or his representative to whom he com- 
municates the information with respect to the prices of the different 
lots of livestock, places the price information on the scale tickets when 
the livestock is driven on the scales to be weighed. All market agencies 


are required to place the sale price on the ticket. Errors might, of 


course, be made in this operation. If errors occur, a market agency 
is supposed to file a change slip with the State ticket showing the cor- 
rect information. This had not been done at the time the investigation 
was made. If it becomes necessary to file a change slip, it would be 
reasonable to expect the respondents to show on it the reason for the 
change. General explanations with respect to what may have hap- 
pened after the details of a transaction are forgotten are not very satis- 
factory. The frequency with which changes were niade in the prices 
shown on respondents’ scale tickets raises considerable doubt whether 
these changes were merely the result of error. Regardless of whether 
they were, or whether they were motivated by some other purpose, the 
scale tickets filed with the State are presumed to be correct records of 
{ransactions. All market agencies are required by the act to keep 
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records which correctly disclose transactions in their business. The 
State Railroad and Warehouse Commission is a market agency under 
the act and, due to the nature of its business, must rely upon the selling 
agencies to file true and correct records with it. Under these circum- 
stances it is reasonable for the public to rely upon the records filed with 
the State as a correct reflection of transactions, rather than the copies 
of such records retained by the respondents and upon which changes are 
shown without any explanation or reason given for them. Therefore, in 
many of those instances in which accountings were made to shippers by 
respondents at different prices from those disclosed on the State scale 
tickets, it is reasonable to conclude that respondents failed to render 
accaunt scales to the shippers showing the true prices at which the live- 
stock was sold and weighed. 


OTHER CHANGES IN ENTRIES ON SCALE TICKETS 


Respondents, on July 11, 1940, sold two hogs consigned by Henry 
J. Hardl. The price shown on the original scale ticket was $6 per 
hundredweight. On the copy retained, it was changed to $5.75 and 
respondents accounted to the owner on that basis. The respondents’ 
copy showed notations of “1 seedy” and “1 small stag.” These nota- 
tions did not appear on the original scale ticket. 

On July 11, 1940, respondents sold a hog for Sam Sorenson. The 
original scale ticket shows that the hog was weighed to “Twin C. 10”. 
The copy of the scale ticket retained shows that the hog was weighed 
to “Sft”. On August 22, 1940, respondents sold a hog for Jonas Jacob- 
son and marked the word “thin” on their copy of the scale ticket. No 
such notation was made on the original scale ticket. On August 13, 
1940, respondents sold 3 hogs for a shipper and marked the word “sows” 
on their copy of the seale ticket, but made no notation on the original 
ticket. On July 9, 1940, respondents sold a hog for a shipper and the 
notation ‘‘sow” was entered on the scale tickets. This notation was 
scratched on the respondents’ copy and the notation “butch” was en- 
tered. On July 29, 1940, respondents sold four hogs for a shipper and 
showed on the scale ticket that the owner was “Eck.” On the copy 
retained, this name was scratched and the name “Inhoffer” was entered. 

The foregoing instances are examples of the type of variations found 
between some of the original scale tickets issued in 1940 and 1941 and 
the copies retained by respondents. No reason was shown for these 
variations, and at the time the accountant made his investigation, no 
change slips had been filed. It appears that these changes were made 
on the respondents’ copy of the ticket after the original ticket had been 
delivered to the State. Apparently, many of the notations on the scale 
tickets were an attempt on the part of the respondents to give some 
explanation for the reason for changing the prices. If such changes 
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were necessary in order to correct the information, they should have 
been recorded on the original scale tickets or on change slips, since the 
original ticket was not, in fact, a true and complete record of the trans- 
action. Since the seale tickets are issued by the authority of the State 
law, they should reflect fully and correctly the facts with respect to the 
transactions. It is apparent that, if a shipper or other interested party 
were to examine the scale tickets on file with the State, he would not 
find a full and complete record relating to the transactions in such 
instances as those cited. There is no good reason why the tickets re- 
tained by the respondents should not conform with the tickets on file 
with the State in so far as the facts recorded may have a bearing on the 
amount which is ultimately remitted to the shipper. 


FALSE ENTRIES ON SCALE TICKETS 

Some of the price changes probably resulted from the practice known 
as “sales under the hat.” Donovan B. Chase, who is employed by 
respondents as a feeder and sorter of hogs and who sometimes sells hogs, 
described “sales under the hat” in his testimony. He stated that Crosby 
might sell a load of hogs at $14.10 per hundredweight and instruct him 
to mark the price at $14 per hundredweight on the seale ticket. Later, 
the price would be changed, except on the copy that is delivered to the 
State. He said that this was done because others want to find out too 
much about their business. It appears that by this method of opera- 
tion, respondents may keep down the published market price and thus 
enable them to report to the shipper that they had sold his livestock 
above the top of the market. The evidence shows that on September 9, 
1941, the respondents in three different transactions made “sales under 
the hat.” Hogs were sold and the price was shown to be $12.05 per 
hundredweight. On the copy of the seale ticket kept by respondents, 
the price was changed to $12.10 and the accounting and billing were 
made on the basis of the changed price. On September 8, 1941, there 
were two transactions of a similar character. The sales were made at 
$12.05 per hundredweight and that price was shown on the scale tickets 
kept by respondents. The price of $12 per hundredweight was shown 
on the tickets filed with the State. 

A market news reporting service is maintained at the St. Paul market. 
This service is carried on jointly by the State and the United States 
Department of Agriculture. In the performance of this service, men are 
regularly employed who interview members of the frade on both the 
buying and selling side of the market, from whom information and 
opinions relative to prices and market conditions are obtained. These 
reporters also have access to the copies of the scale tickets kept by the 
State. They go to the various scalehouses and check the tickets for the 
purpose of obtaining information regarding prices and weights. The 
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information obtained is disseminated throughout the country by tele- 
graph, radio, and published bulletins. Through a leased wire system, 
this sort of information is exchanged between the St. Paul market and 
other livestock markets throughout the United States. The published 
bulletins are mailed to interested farmers and shippers in the trade 
territory of the St. Paul market. There are about 3,000 names on this 
list. The evidence shows that the market reporters rely upon the 
accuracy of the information contained on the scale tickets kept by the 
State. The record shows that producers of livestock rely largely upon 
the information disseminated by the market news service in determining 
when to market their livestock. They also use this information in com- 
paring quoted prices with the prices which they receive for the live- 
stock. Since the information on the scale ticket is of such vital im- 
portance in serving as a basis for market quotations, it is readily ap- 
parent that the welfare of the livestock industry may be adversely 
affected if such information does not fully and correctly disclose the 
facts. On the evidence in this case, there is no justification for a market 
agency to withhold information which may have a bearing upon a trans- 
action in so far as the interest of the shipper and the public is con- 
cerned. The manner in which respondents have caused scale tickets to 
be issued, which do not fully and correetly disclose the facts and which 
do not satisfactorily explain the transaction, constitutes an unfair prac- 
tice which is misleading and injurious to the public. 


GIVING OF GRATUITIES 

A number of witnesses testified with respect to the payments which 
had been made to them by the respondents. 

Ralph Elliott, a farmer and trucker, testified that on several occasions 
when he delivered livestock to respondents, Tom Crosby gave him a 
dollar and told him to “go get something to eat.” He said that Crosby 
had the dollar bill rolled up in his hand and passed it along when he 
was shaking hands. The witness said that he treated this dollar the 
same as any other dollar. 

Clarence Bruns, a trucker, testified that he delivered hogs to the 
respondents in November or December 1940 for a shipper. While he 
was waiting at the Crosby office, Tom Crosby attempted to put some 
currency in the witness’ pocket and told him to buy some meals. The 
witness refused to take it. This is the only time that Crosby ever 
offered him money. 

August Quast, a farmer and trucker, testified that James Crosby came 
to his place to solicit his business. Crosby told Quast that in order to 
save expense in soliciting his business, he would give him a percentage 
of his commissions. That was three or four years ago. Quast further 
testified that, after Crosby had offered to pay him a part of the com- 
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missions, Dangers would “push” money into his hands when he was in 
the office. He never checked to see whether he got 20 or 5 percent, but 
sometimes the amount was as much as $5. It has been over a year since 
he received anything. He has been delivering less livestock since that 
hecause there was much talk about money being given out to truckers 
and he heard that the Government disapproved the practice. At the 
time he was receiving money from Crosby, he was bringing some of his 
own livestock to the market. For a period of two years he received 
money from the respondents in the manner previously described. He 
thought that the amount ran as high as $15 sometimes. The frequency 
of the payments varied. Sometimes it might be once a week, and again 
it was once in six months. The witness stated that these payments 
never influenced him with respect to where he took the livestock. He 
hauled to other firms during the same period when he was hauling to 
Crosby. 

James Crosby testified that he had never had a conversation with 
(Quast about giving him a percentage of the commissions. He admitted 
that he had purchased meals for Quast. On one occasion, he had 
Dangers, one of the respondents’ men, take Quast and several of 
Crosby’s friends over to the restaurant and buy dinner for them. 

W. E. Dorwin, a trucker, has only one customer who patronizes the 
respondent firm. On one occasion, he was with this customer in the 
Crosby alley when Tom Crosby offered him a dollar bill. The witness 
refused the dollar and then Crosby offered it to the customer. The 
witness stated that he refused it because he felt that, as agent of the 
shipper, he should deliver livestock to the commission firm selected by 
the shipper and should not be influenced to do otherwise. 

Joseph Gislason, a trucker, testified that when he was at the stock- 
yard with livestock, Thomas Crosby would walk up beside him and try 
to put a dollar in his pocket. He stated that that had happened four 
or five times. This money was given to him with the suggestion that 
he buy a meal. He accepted only once. He refused other offers be- 
cause he did not think it was right. It has been about four years since 
this happened. In his opinion, it is a bad practice because it may 
break down the loyalty which the trucker owes to the shipper. Gis- 
lason testified that he had accepted meals from respondents when he 
came to the market after 6:00 o’clock in the evening, but only in iso- 
lated instances. It was his opinion that the buying of meals for the 
truckers is a bad practice because it is human nature for truckers to be 
influenced in favor of the commission firm which buys the meals. 

Herman Westbrock, a trucker, testified that about April 14, 1941, he 
delivered livestock to respondents and that Tom Crosby gave him a 
dollar bill. A farmer and a third person were with him. The bill was 
folded up among the scale tickets which Crosby handed to the witness. 
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Crosby told him to go over to Swift’s cafeteria and get dinner. The 
witness delivered another load of livestock about April 30, 1941. The 
third person, who was present on the previous trip, was with him in the 
yards on this trip. On this occasion, Tom Crosby gave the witness a 
dollar. It was rolled up in Crosby’s hand when he shook hands with 
the witness. These events were confirmed by the testimony of the third 
person, who was an employee of the Federal Government but who was 
unknown to Crosby. On May 13, 1941, Westbrock delivered three hogs 
to Crosby. On that occasion, Tom Crosby gave him two half dollars. 
It was the witness’ opinion that the giving of tips to truckers was a bad 
practice. He regarded it as unfair competition and thought it would 
influence truckers in delivering livestock to the commission firms at the 
market who indulge in that practice. 

William T. Ball, the office manager of the respondent firm, testified 
that he had given money to one trucker for the purpose of buying meals. 
He stated that the amount given depended upon the number of farmers 
who were with the trucker. 

Gus Bergner, a trucker, testified that when he delivered livestock to 
respondents about a year ago, Tom Crosby gave him $2. Peter Riley, 
a shipper, was with the witness at the time. The witness stated that he 
asked Crosby whether the money was for meals and Crosby told him 
that it was. Crosby gave him the money when he shook hands with 
him. Later, a representative of respondents took the trucker and 
shipper to a restaurant and bought their dinners. On a later occasion 
when the witness delivered livestock to respondents for the same ship- 
per, Tom Crosby gave the shipper $2. In his opinion the practice of 
giving money to truckers is bad because it might influence truckers to 
take livestock to the firm that paid the money. With regard to this 
practice he said: “Well, it couldn’t be nothing else but bad. It wouldn’t 
be using the farmer right, the trucker or the commission firm. It is 
doing themselves damage by doing it.” 

Neil Hamilton, another trucker, testified that respondents had given 
him money. Usually it was a dollar bill placed in his hand or the 
hand of the farmer who happened to be with him. This was done when 
livestock was delivered to the Crosby firm. He stated that it had been 
about eight months since any of these payments had been made. When 
the money was given to him, Crosby told him to buy a meal. The giv- 
ing of this money did not make him feel obligated to take livestock to 
respondents. However, it was his opinion that money does have ‘quite 
a call’ and has a tendency to draw a person. The instances in which 
respondents gave him money extended over a period of several years. 

Practically all of these truckers who testified with respect to the pay- 
ments of money stated that in their opinion Crosby sold his hogs well 
and obtained good prices for them. 
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Matthew Kanthak, a trucker, who has been hauling livestock to the 
St. Paul market for about ten years, testified that he hauls about 100 
loads per year. Some farmers tell him where to take the livestock and 
others tell him to take it where he thinks it will bring the most money. 
He hauls some to other firms, but most of it goes to respondents. He 
testified that occasionally Tom Crosby buys him a meal. He stated 
that that was not the reason he trucked the livestock to Crosby. He 
said that probably 75 percent of the farmers tell him where to take 
their livestock. Not many loads go to other firms than Crosby. 

J. F. Finnegan, a trucker and farmer, testified that he had shipped to 
commission firms at St. Paul for about 35 years. He testified that 
Crosby had bought meals for him but they have never influenced him 
to bring livestock to respondents. He hauls about 125 loads per year 
to the St. Paul market. It was his opinion that eight or ten percent of 
the farmers leave it to his judgment as to the firm to which the live- 
stock should be delivered. 

Carleton Albert Friday, a vegetable canner and feeder of livestock, 
testified that 90 percent of his livestock is delivered to Crosby. He 
directs the truckers where to take his livestock. It is his opinion that a 
meal or a drink would not influence anybody in determining where to 
send his livestock. 

Peter Thomas Riley, a farmer, testified that he sends his livestock to 
market by several different truckers and they never try to influence him 
as to where he should send his livestock. Tom Crosby offered to buy 
him a meal and he would not accept it. He was with his trucker when 
Crosby gave the trucker a dollar to buy a dinner. Riley said the offer 
was made to him but he refused it. 

Tom Crosby expressed the opinion that the practice of making pay- 
ments to truckers is “bad and good.” It is his view that a sandwich 
or a lunch helps to attract business to his firm and to the market. If 
the gratuities get too big, he thinks the practice would be bad because 
of the cost. He thinks that it would be all right for a commissionman 
to give truckers money occasionally for the purpose of having them 
buy meals. He stated that he had given money to truckers for the pur- 
pose of having them buy meals when the farmers were with them. He 
testified that he had done this perhaps once each day and the amount 
was usually $1. He has given farmers money for the purpose of buying 
meals for the truckers. He stated that he had no agreement with 
truckers and many of the meals were purchased after 6:30 in the 
evening. He referred to the fact that other firms on the market send 
out pencils and memorandum books. 

William T. Ball, the manager of the respondents’ office, testified that 
Tom Crosby makes withdrawals from the firm several times during the 
day in the form of cash. Some days he draws $5 or $10 or larger 





246 PACKERS AND STOCKYARDS ACT, 1921 A. D. 437 


amounts. Sometimes he makes withdrawals in the morning and some- 
times at noon. The withdrawals are made in paper money. He testified 
that Mr. Crosby does not tell him what he wants the money for. The 
witness stated that he keeps a little memorandum of the amounts with- 
drawn and after three, four, or five days, he charges the total against 
Crosby’s account. It is usually charged on the account when it amounts 
to about $100. The daily memoranda are then thrown away. 

There is an organization at the St. Paul market known as the St. 
Paul Livestock Exchange. The market agencies, with a few excep- 
tions, doing business on that market are members of this exchange. 
This organization has for its purpose, among others, the maintenance 
of high-standards of business conduct. To that end it has promulgated 
certain rules and regulations for the conduct of its members. Rule 
XXII provides, in part, as follows: 


“No member of this exchange or employee of a member shall make or cause 
to be made any present or gift to any shipper excepting advertising matter 
approved by the Board of Directors.” 


Rule XXXIII_ provides, in part, as follows: 


“Firm members are prohibited from doing any act covered by the following 
sections: 
* * % * * 


“GRATUITIES TO EMPLOYEES OF PATRONS 


“Section 3. Providing gratuitously in any manner, directly or indirectly, the 
owner of any commercial truck or other vehicle used for transporting live- 
stock, or any driver, employees, or representative thereof, with any meal or 
meals, beverages, entertainment, or lodging, or with gasoline or other operating 
equipment for use in connection with the operation of any such truck or 
vehicle, or paying in any manner, directly or indirectly, for cleaning any such 
truck or other vehicle, or paying in any form, directly or indirectly, any money 
compensation by way of a loan of money or otherwise as a bribe or other 
gratuity to the owner of such truck or other vehicle or driver, employee, or 
other representative of such owner, or paying directly or indirectly, to any 
such person or persons, or to any employee thereof transporting livestock to a 
public market by truck, any consideration or reward for the purpose or with 
the effect of influencing any such person to deliver or consign such livestock 
to a particular market agency. 


“MEALS AND LopGING 


“Section 4. Paying for lodging of any patron of the market at any time or 
providing any such patron with any meals or alcoholic beverages, directly or 
indirectly, between the hours of 5:00 o’clock a.m. and 6:30 o’clock p.m. This 
paragraph shall not be construed to interfere in any manner with the furnish- 
ing of a meal or meals to members of organized tours or groups inspecting 
livestock market operations for educational purposes. 

* *% *% * * 


“GRATUITIES TO PATRONS 


“Section 6. First: Advertising in any catalogue; Second: Providing any 
patron or patrons with canes, poles, clipping shears, hurdles; Third: Providing 
any patron or patrons with any other item having a value in excess of ten 
cents (10¢) excepting advertising books, pencils, and calendars, the cost of 


” 


which shall not exceed twenty-five cents (25¢) each... .” 


A number of the members of the Exchange expressed opinions with 








* 
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respect to the payment of gratuities to shippers and truckers. Wil- 
liam P. Dolan, who has been secretary of the Exchange for approxi- 
mately 18 years, testified that “The Exchange frowns on any gratuities 
being paid to any patron of the market because the practice is un- 
ethical and not in the best interests of the market.” It was his opinion 
that the practice tends to divert the livestock from the agency of the 
producer’s choice. 

James C. Fitzgerald, who has been in business on the St. Paul market 
since 1895 and is President of the St. Paul Livestock Exchange, stated 
that shippers and truckers had made requests of him for payment of 
gratuities. They told him that other firms were doing it, but he re- 
fused. He stated that he objected to doing it because he does not be- 
lieve in the policy of paying out money to get business. It is his 
opinion that if he made payments and another market agency would 
not, he would be getting a big advantage over that agency, and if they 
all did it, they would be losing money. He stated that when one firm 
does it and another does not, it gives an unfair advantage to the firm 
which does. He stated that there is nothing in the rules which pro- 
hibits a commissionman from the buying of meals for shippers who 
come in at night but it is his view that it would not be ethical to do 
that kind of business. 

John M. Marthaler, who has been in the commission business at the 
St. Paul market for about 25 years, testified that he had been ap- 
proached by truckers with respect to the payment of a gratuity or some 
fee if they would deliver livestock to his firm. He stated that he had 
turned these requests down because he does not believe it proper busi- 
ness and does not believe in giving part of the commission back that he 
has earned. It was his opinion that such a practice would tend to 
divert shipments to the firm making the payments and that it had had 
that effect. He stated it is not fair to the firms which do not make the 
payments. 

Rogers Elmore George has been in the commission business at the St. 
Paul market for 29 years. He stated he had been approached by truck- 
ers at odd times. He indicated that they wanted to truck livestock to 
his firm if he would pay something in the way of cash, meals, or lodg- 
ing. He has rejected these requests because he does not think it is a 
sound practice. In his opinion, the payment of gratuities to truckers 
and employees of shippers has a bad effect on the market because it 
tends to divert business to the firms which make the payments. 

Mark A. Herring, who is the general manager of one of the commis- 
sion firms, stated that his firm had seldom been approached by truckers 
in connection with the request for the payment of gratuities because 
it is well known that his firm does not do anything of that sort. It is 
his opinion that the payment of gratuities is a very vicious practice 
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and detrimental to the best interests of the market and the patrons 
thereof because it stifles legitimate competition. He also thinks that it 
leads to inefficiency on the part of the person engaged in such practices 
because it relieves him from the necessity of making an effort to render 
the very best service. It also is hard on the morale of the truckers and 
the people on the market because they become suspicious of all the 
interests at the stockyards. It tends to cause the shippers to become 
dissatisfied with the market as a whole. He stated he was not in ac- 
cord with the present rule of the Exchange which permits a market 
agency to buy meals after 6:30 in the evening. He stated if the thing 
is wrong or right, the hour of the day or night does not determine that. 

Charlés L. Govern, who has been a commissionman on the St. Paul 
market for many years, testified that some of his employees had been | 
told that they could or could not get business depending on whether or 
not they took care of the truckers. His employees have been instructed 
to refuse to make any payments to truckers. He disapproves of the 
practice of paying gratuities to truckers because, in his opinion, the 
man who raises the livestock should govern the choice of the commis- 
sion firm. This choice should be based upon the shipper’s view as to 
which firm will render the best service. He does not think that it makes 
any difference whether the gratuity is given at night rather than in the 
daytime. Since the trucking of livestock has developed to such a great 
extent, a large percentage of farmers allow the truckers complete discre- 
tion as to where the livestock goes. It is his opinion that, under such 
circumstances, the trucker is going to take the stock to the firm that 
pays the gratuities. Even if the farmer insists on the livestock going 
to a commission firm which does not pay gratuities, it is natural for 
the trucker to go home and tell the farmer that the firm did not get 
enough for his livestock because he saw another firm sell livestock for 
more. He states that by this method the trucker can influence the ship- 
ment of livestock to one firm as against another. 

With respect to the matter of paying gratuities to truckers, testimony 
was given by representatives of two cooperative commission firms 
which are not members of the Exchange. Norris K. Carnes, general 
manager of the Central Cooperative Association, testified that it is 
well established that truckers hauling livestock to the St. Paul market 
control the delivery of a high percentage of that business. It gives the 
trucker an opportunity to sell his support to some unscrupulous market 
agencies. In his opinion, the practice places a premium on inefficiency 
because the selling agency which buys its business is not required to 
furnish the same type of service as an agency which relies entirely on 
service to attract business. This reflects adversely on the livestock 
producer because it makes it difficult for a selling agency which operates 
on a sound and honest basis to secure support. It is also his opinion 
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that livestock producers in the trade territory of the St. Paul market 
are opposed to unfair and dishonest practices. He has been approached 
by truckers who indicated that they would bring business to his firm 
if he would see his way clear to make it worthwhile. He considers the 
practice of paying truckers unfair and thinks that it would be a good 
thing for the market if unfair and dishonest practices were discontinued. 

Charles T. Egley, general manager of the Farmers Union Livestock 
Commission Company, expressed the opinion that the practice of paying 
gratuities to truckers of livestock is a bad thing for the market. He 
stated that truckers have a lot of influence with farmers for whom they 
transport livestock and that, if a trucker is paid in any form by a com- 
mission firm, he would use his influence and favor the firm as against 
another firm. 

The evidence shows that the practice of paying gratuities to truckers 
or representatives of shippers is indefensible from any standpoint. 
Market agencies sell service primarily. There are between 25 and 30 
commission firms on the St. Paul market which are in competition, 
each attempting to get a sufficient share of the volume of the business 
coming to the market to enable it to operate efficiently and profitably. 
It is the function of the commission firm to handle the livestock of its 
customers in such a manner as to obtain the highest possible price for it. 
Producers of livestock should be free to select the firm which they 
regard as most satisfactory in performing the service which it holds 
itself out to render. The extent to which a public livestock market may 
render the highest type of service to the patrons of the market depends, 
to a great degree, upon the maintenance of the free exercise of choice 
of a commission firm by the patron and the free play of competitive 
forces on a service basis in the selling of his livestock on the open 
market. Any practice or condition which interferes with the free 
operation of these forces is detrimental to the market and to the in- 
terests of the livestock producers. 

The movement of livestock to market by truck has grown to large 
proportions. The truckers who transport the livestock are carriers em- 
ployed by the producers and shippers of the livestock. Truckers have 
become an important factor in the plan of marketing at public markets. 
As agents of the shippers, they are under obligation to perform their 
service in accordance with the standards applicable to agénts. A 
trucker is under a duty to deliver the livestock to the commission 
firm designated by his principal, the producer or‘the shipper. If, for 
any reason, the principal requests the trucker to deliver the livestock 
to the firm which he thinks will get the best price, the exercise of that 
. Judgment by the trucker should be free from the influence of any 
mercenary motives. 

The evidence shows that the trade in general condemns the practice 
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of commission firms in making payments to truckers. The Secretary 
has, in the past, condemned this practice and has directed that it be 
stopped. This is true with respect to a number of markets, including 
the St. Paul market. (See BAI Docket No. 398, In re Bennett Com- 
mission Company, Inc., and BAI Docket. No. 397, In re Midwest Farm- 
ers, Inc.) The-evidence shows that the respondent firm is one of the 
very large firms on the market and, as such, it can exercise a con- 
siderable influence on market conditions. The fact that some producers 
and truckers testified that the respondents get good prices for livestock 
and render satisfactory services does not mitigate the seriousness of the 
evils attending the practice of paying gratuities to truckers. The testi- 
mony of-some witnesses that a trucker would not be influenced by a meal 
or a drink is a weak defense. If the payment of gratuities is not an 
influential factor in diverting business and if commission firms gener- 
ally can not afford to pay out money for such unnecessary purposes, it 
does not seem that a commission firm, under reasonable and efficient 
management, would throw away its money for the purpose of doing 
a futile thing. The evidence clearly shows that respondents give 
gratuities to truckers for the purpose of diverting to themselves the 
livestock which those truckers transport-to the market. Those who 
follow that practice do it because they feel that it pays in the form of 
increased business. This is unfair competition because it interferes 
with the free flow of business on the basis of merit of the agencies oper- 
ating on the market. It has a tendency to destroy the allegiance which 
the trucker owes to the shipper by whom he is employed to transport 
the livestock. Any practice which tends to undermine the open com- 
petitive livestock market is destined to injure the producers, the truck- 
ers, and the agencies which hold themselves out at the public market 
to render service to the shippers and producers of livestock. Moreover, 
the practice tends to place an unnecessary and uneconomical financial 
burden upon the market agencies. If this practice were allowed to con- 
tinue and all firms were to engage in it, it is readily apparent that the 
financial burden would become unbearable. Thus, the market agencies 
would seek relief through increased rates in order that they might con- 
tinue to compete with each other in getting business. The producer or 
shipper would pay the bill but would reap no benefit. The representa- 
tives of some commission firms testified that they could not afford to 
give away a part of their earnings for the purpose of giving gratuities 
to truckers. It is not a necessary expense. Upon the evidence in this 
record, it is clear that the practice of giving gratuities, in any form, to 
truckers and shippers is inimical to the interests of the livestock in- 
dustry in that it tends to undermine the purpose which the central 
markets serve in affording a place where the forces of competition may 
work openly, freely, and fairly upon the basis of merit. 
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TARIFF MISAPPLICATIONS ; 

The evidence on this point does not seem to merit extended discus- 
sion. A number of errors were shown, but it was not claimed that they 
were willful. Respondents claimed that they were no more than the 
honest errors to be expected in all human endeavor. On the other 
hand, the complainant asserted that due care in preparation of ac- 
counts of sales would have eliminated most of them. 

Preparation of accounts of sales is often begun before scale tickets 
are received, information being taken from other documents. Some 
information necessary to application of the tariff appears on the scale 
tickets but may be either absent entirely or only an estimate on these 
other documents. Complainant contends that, if information is to be 
taken from documents other than scale tickets, great care should be 
used in checking, and in making all necessary corrections, after receipt 
of the scale tickets. This contention seems entirely sound. 

Whether some items were errors or not depends upon construction 
of the tariff. One of these concerns differences in prescribed charges 
for cattle and calves. For tariff purposes, a bovine animal is a calf if 
it weighs 300 pounds or under, and a “cattle” if it weighs over 300 
pounds. Complainant contends that, since classification here depends 
upon weight alone, if a draft contains more than one animal, the 
average weight, figured from the seale ticket, should be applied and 
all animals in the draft be considered either calves or cattle, without 
regard to any information disclosed elsewhere. To the contrary, 
respondents say that, for example, three animals weighing slightly over 
900 pounds may not necessarily be all cattle, but could easily be one 
‘rattle, weighing 400 pounds, and two calves, each weighing under 300 
pounds. They, therefore, go to other information than the mere 
average weight in determining whether animals in a draft are all 
calves, all cattle, or mixed. For the sake of definite and uniform appli- 
cation of the tariff, complainant’s construction seems preferable, and 
should be adopted for the future. Respondents’ construction, however, 
is not unreasonable in the absence of some definite ruling that another 
construction should govern, and its application in the past would not 
constitute serious error. 

Another instance of construction relates to draft charges for planted 
Commissions charged for plants are half the regular com- 
Draft charges are not listed in See- 


livestock. 
missions, according to the tariff. 
tion B of the tariff, which lists the commissions, but as “Special Service 
Charges” in Section C. Complainant claims that draft charges are not 
commissions, and are not subject to the provision applying half com- 
Respondents’ construction is that the provision 


missions for plants. 
Complainant's construction is the proper 


includes draft charges also. 
one, but as there appears to have been considerable difference of opinion 
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on this question, respondents’ use of a different construction in the past 
is not serious error for disciplinary purposes. 


SALE AT LESS THAN FarR MARKET VALUE 


On September 4, 1941, respondents issued an account sale to Herman 
Wendt showing that one hog weighing 210 pounds had been sold for his 
account to Beck at $5 per hundredweight. On the account sale the 
word “polly” was written, indicating that the hog was afflicted with the 
disease known as polyarthritis. The same notation was placed on the 
scale ticket. The fact is that the hog was sold to Metcalf of the firm 
of traders known as Metcalf and Brunson, whose business was cleared 
by Beck and Company. The hog was charged to Metcalf and Brunson 
by Beck, along with three others purchased by them on that date. 
These four hogs were sold on the same date to Swift, one in one draft, 
and the other three in one draft. The Wendt hog was one of the three. 
These three hogs weighed 770 pounds and were sold at $11.25 per 
hundredweight. The scale ticket and the bill rendered to Swift do 
not indicate that there was a “polly” hog among these three animals. 
The Wendt hog was weighed from Crosby to Beck at 12:12 p.m., and 
the weighing from Beck to Swift occurred at 3:13 p.m. the same day. 
It was the accountant’s opinion that, if this hog actually had poly- 
arthritis, it would not have sold for $11.25 per hundredweight. He 
stated that Swift, like other packers, maintains a weighttaker at the 
scales who inspects the hogs when they are driven off the scales. If 
the weighttaker suspects that an animal is afflicted with some disease, 
he will tag it and it will be marked “subject”, which means that it 
will be subject to post mortem examination and if it is found to have 
a disease, settlement is made by the packer according to the salvage 
value. Since there was no “subject” hog in this sale of three hogs to 
Swift, the accountant concluded that the Wendt hog was not afflicted 
with polyarthritis. It was his opinion that, if hogs so afflicted were sold 
“subject”, the shipper would more nearly obtain the fair market value. 

Arthur Brunson testified that he did not recall this particular trans- 
action. He stated that Crosby never favored him. He often gambles 
on this sort of a transaction. He makes it his business to try to detect 
polyarthritis hogs when he buys hogs and then he attempts to mix such 
hogs with others and put them through “straight” when he resells. 

Merrill L. Starr, the trucker who delivered the Wendt hog to the 
respondents, testified that he recalled the particular transaction. He 
said that Wendt brought six hogs to his place of business. The trucker 
bought five of the hogs, but, due to the fact the one hog had poly- 
arthritis, he arranged to haul it to St. Paul for Wendt. It developed 
that Starr had no actual independent recollection of the Wendt hog. 
He admitted that he did not know of his own knowledge whether the 
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hog had polyarthritis. Therefore, his opinion that $5 per hundred- 
weight was a fair price for the hog is without foundation. Starr 
referred to the hog which he brought to market for Herbert Dove on 
August 9, 1940, as reflected in the transactions shown in one of the 
exhibits in which sales to H. L. Kaye are recorded. According to the 
respondents’ records this hog weighed 150 pounds and was sold to Kaye 
at a price of $3 per hundredweight. At that time other hogs which 
were sold straight were selling at approximately twice that figure. 
Starr testified that the Dove hog was handled by him in about the 
same way as he handled the Wendt hog. The facts with respect to 
this transaction, however, do not seem to lend any support to his 
testimony with respect to the Wendt hog. 

Tom Crosby testified that Chase sold the Wendt hog. He stated 
that, if the hog had been with other hogs, he would have tried to put 
them all through together. Louis Kaye testified that he had bought 
hogs at times among which there was a “polly” hog which he did not 
detect at the time of the transaction. He also stated that he had sold 
lots of hogs in which “polly” hogs went through without being detected. 

M. J. Cook, the local supervisor, investigated the record of the 
slaughter of hogs by Swift for August 9, 1940, and September 5, 1941, 
relative to hogs handled separately on account of being suspected of 
having arthritis. They were sold “straight” and not “subject.” These 
dates were those on which the respondents sold the hogs at reduced 
prices to traders and marked them “polly.” This investigation showed 
that of 4,674 hogs which were slaughtered by Swift on August 9, 1940, 
six which were sold “straight” were found by the Government inspectors 
to be so afflicted with polyarthritis that they should be slaughtered 
separately. These six hogs were tagged and a separate record kept 
of them. Swift’s records show that all of the meat of these six hogs 
was passed for food after certain joints had been removed from the 
carcasses. There were no condemnations. The supervisor investigated 
the record of Swift & Company for September 5, 1941, because the late 
hour at which the Wendt hog was weighed indicated that it would 
have to be held over until the following day for slaughter. Of 2,610 
hogs slaughtered on this date, four which had been sold “straight” 
were tagged on account of having polyarthritis. All of these were 
passed for food. The killing sheets show that certain joints were 
removed. 

The complainant’s accountant also made a study of the respondents 
records to determine the result of the sale of hogs which were sold 
“subjeet” on account of having polyarthritis. The study covered the 
month of October 1940. When an animal is sold “subject” it is sold 
at a price in accordance with the current market for the weight and 
grade of animal involved. The animal is tagged and slaughtered 
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separately at the packing plant. As the result of post mortem inspec- 
tion it is determined whether any part of the carcass must be con- 
demned, and settlement is made in accordance with the value of the 
animal, less any deductions for condemnation. It is usually several 
days after the animal is sold before the packer reports the result of 
the inspection to the commission firm and makes the remittance accord- 
ingly. The study which the accountant made covered the respondents’ 
experience for August 1940. This shows that there were 11 hogs sold 
“subject” during that period because it was suspected that they had 
polyarthritis. Two of these were sold to Armour and the others to 
Swift. The amount paid by the packers on the average was 71.3 per- 
cent of the total sales price, the range being from 46.4 percent to 
92.1 percent. 

Complainant introduced this evidence to support the accountant’s 
opinion that the fairest method of disposing of hogs afflicted with poly- 
arthritis is to sell them “subject”. It is possible that a “polly” hog 
might be sold “straight” and not be detected by the weighttaker when 
it is included with a large group of hogs. When sold and weighed 
alone it is natural that the weighttaker would be more apt to detect it. 
It does not seem likely that the weightaker could have overlooked the 
Wendt animal when it was resold to the packer, if it was actually a 
“polly” hog, since there were only three hogs in the draft. 

The selling of livestock naturally involves judgment factors. It no 
doubt happens many times that a salesman will exercise his best judg- 
ment and later find that he was in error. However, it does not seem 
that the gambling element should play a part in the handling of “polly” 
hogs. Ordinarily, when the commissionman sells such hogs to a trader, 
he must know that the utimate destination of the hog is the packing 
plant. In view of the uncertainty which attends the value of an 
animal afflicted with polyarthritis, there seems to be merit in the view 
of the complainant’s accountant that such animals should be sold 
“subject” and the fair market value determined by a post mortem 
examination. 5 


IMPROPER SELLING OF CALVES 

A considerable volume of calves is handled on the St. Paul Union 
Stockyards. In October 1940, respondents handled 2,359 head, or 
5.95 percent of the total calf receipts on the market, and ranked 
second in calf volume among 29 firms. The volume handled by re- 
spondents and their rank in volume among the other firms were sub- 
stantially the same in October 1941. These figures cover truck receipts 
of calves. Calves arriving by truck are usually sold to the packers, 
while rail receipts come from a distance, are usually of the stocker 
and feeder class, and are sold to go to the country. The gist of the 
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charges with respect to the respondents’ calf transactions is that 
Armour gets the opportunity to buy respondents’ calves, while other 
buyers do not. The evidence shows that in October 1940, respondents 
sold 99.23 percent of their calves to Armour and its subsidiaries. In 
October 1941, the percentage was 98.81 percent. 

Robert L. Burton, the head calf buyer for Armour & Company, 
testified regarding the operations of his company in its purchase of 
‘alves at South St. Paul. There are four calf buyers operating under 
his supervision. Each buyer has a separate division of the stockyards 
in which he operates. Burton has the division in which the Crosby 
cattle and calf alleys are located. Burton testified that if a buyer is in 
an alley when the whistle blows at 8 o'clock, which marks the opening 
of the market, and no one else has been there and does not contest the 
alley, that buyer gets the first turn to bid. It is possible to get the 
first turn on a number of alleys. This procedure is known as “pegging” 
the alley. When a buyer pegs an alley he can stay there as long as 
the calves come in and as long as he and the salesman can agree. 
When Burton pegs respondents’ alleys, no one else is allowed to bid 
until he gets the first opportunity. 

Ordinarily, the market for calves closes at 3 o’clock in the after- 
noon. Usually the packer-buyers return to the packing plants at that 
time. Frequently the respondents will receive consignments of calves 
after that time and they will call Burton and make the sale of calves 
to him by telephone. Several years ago a market improvement com- 
mittee disapproved this practice. Burton was present at that meeting. 
He testified that he had done this only two or three times since then. 
He stated that he had seen regular packer-buyers walking through the 
Crosby alleys but he never saw them try to purchase calves there. 
Burton buys practically all of the veal calves which the respondents 
have for sale, and has been doing so for about 20 years. He does not 
get as large a percentage of-the calves from the alleys of other com- 
mission firms as he does from the Crosby alleys. Burton testified that 
there was no agreement or understanding betwen him and the respond- 
ents whereby he was to be favored in his purchase of calves. He 
stated that usually he and the respondents’ salesman come to a trading 
agreement in five or ten minutes. 

Charles C. Cassidy, a calf buyer for Swift & Company, testified that 
when the Crosby‘alleys were in his division about two years ago, the 
respondents never called on him to look at or bid on calves in their 
alleys except on Saturdays. Armour’s calf buyers usually do not go out 
on the stockyard on Saturdays, since there are so few calves received at 
the market on that day. On one occasion Swift’s buyer asked a repre- 
sentative of the respondent firm to notify its calf salesman that he 
would like an opportunity to bid on a lot of calves, and when he re- 
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turned 20 minutes later the calves had been sold to Armour & Com- 
pany. Swift’s calf buyer testified that he does not ordinarily go into 
the respondents’ calf alleys because Armour’s buyer is usually there, 
and when one buyer is in an alley the other buyers do not go in. 

William Scott Seekins, another Swift buyer, testified that the Crosby 
alleys had been in his division for about a year and a half and he has 
been asked to bid on Crosby calves only once, except on Saturdays. 
On this one occasion he was asked to bid on only one lot of calves. He 
testified that he is discouraged from attempting to buy calves in the 
Crosby alleys because an Armour buyer is usually in the alleys. He 
said that it was general knowledge that he could not get anything done 
in the Cfosby alleys and that that had kept him away. Recently he 
had bought a few head occasionally from the respondents because the 
head buyer for Swift had asked him to try it. 

Stuart K. Dunlop, the head calf buyer for Swift & Company, testified 
that prior to the present year his firm was able to obtain calves from 
Crosby only on Saturdays. He stated that the reason he was not able 
to get them on days other than Saturday was because Armour got them. 
He said that the fact that Armour got Crosby’s calves was generally 
known on the market. He confirmed the statements, outlined above, of 
the other two calf buyers for his firm. About May 1, 1942, Tom Crosby 
asked him to stop in his alleys to buy calves. This is the first time that 
Crosby had ever asked him to buy calves. He then instructed his buyer 
in that division to try to buy calves from Crosby. He has been able to 
purchase only a few of them. He testified that it was not his experi- 
ence that he could buy all the calves of a commission firm consistently, 
day after day, for a long period of time. It was his opinion that, if 
such condition existed, it would not be true competitive buying. 

Gunnar Seaberg, who had been a buyer for the Cudahy Packing Com- 
pany for about 20 years and has bought calves since 1939, testified that 
he had not tried to bid on the Crosby calves because “the policy was 
set before my time.” He said that he had never received a call to go 
into the Crosby alleys to buy calves, but if he would receive a call, he 
would go. He has seen calves purchased by Armour from the respond- 
ents at prices which, in his opinion, were sometimes low and sometimes 
high. 

Reference has already been made to the fact that respondents called 
four or five farmers who testified with respect to the services rendered 
at the market. These were producers of livestock who shipped generally 
to the respondent firm. It was their testimony that they thought re- 
spondents made an effort to obtain good prices for their livestock and 
that they were satisfied with the prices obtained. It was their view 
that they were not interested in the buyer so long as they felt they got 
the market price for their livestock. They stated that they expected 
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the commission firm to get the best price obtainable in an open, com- 
petitive market. 

James W. Crosby testified that he sold the calves for the respondent 
firm and that the majority of them are sold to Armour & Company, 
whose buyer comes into the alley about 8 o’clock in the morning. He 
referred to Cassidy’s testimony relative to the occasion when the latter 
requested an opportunity to bid on calves but failed to get it. Accord- 
ing to his testimony, Cassidy spoke to Crosby’s father about a turn to 
bid on the calves, but he, James W. Crosby, did not know it until after 
the calves were sold. He stated that he would have called the deal off 
and sold to Cassidy had the latter not become so “fussy about it.” 
Crosby said that Seaberg watched him weighing calves and made the 
remark that he did not see any bargains there. He stated that he 
never kept calf buyers out of his alleys and that Seaberg never tried 
to get in the alleys. Crosby expressed the view that there is an ad- 
vantage in dealing with the head buyer of a packing company because 
he wants to encourage the shipment of livestock to the market. He 
stated that he had sold calves to Seekins, a calf buyer for Swift. The 
witness said that he had never sold calves at less than their fair market 
value and that he is always giving other buyers an opportunity to bid 
on calves. He stated that the market is established by the time most 
of the calves arrive in his firm’s pens. According to his testimony, the 
calves which he sells bring the top of the market for the different grades. 
He stated that the pegging of an alley must be done at 8 o’clock in the 
morning. It was during the day when Cassidy came to his alleys. He 
has seen Seaberg down at the scales several times when he has been 
weighing calves. He stated that Seaberg never comes to his alley and 
Cassidy was there only one time in the past few years. He never asked 
cither one of them to come to his alleys. Crosby testified that he is 
getting along all right with Burton. It has been 10 years since he dealt 
with Dunlop, Swift’s head buyer. He has sold a few odd head to 
Seekins, one of Swift’s buyers. The last time he sold to Seekins was 
about two weeks ago. Crosby said that he had recently sold some 
calves to a buyer for the Central Cooperative Commission Co. All the 
rest of the calves have been sold to Burton. Crosby said he had sold 
to Burton by calling him on the phone, and Burton did not see the 
calves. In these instances, the calves did not arrive until after the 
buyers had gone back to the packing plant. Crosby stated that, after 
the weighing begins, the buyer must stay in the alley if he wants to bid 
on other calves. 

Jenerally speaking, a public market place is a place where buyers 
and sellers may congregate and where those who have a commodity may 
offer it for sale and those who wish to buy may freely bid for it. The 
St, Paul Union Stockyards Company maintains facilities for the con- 
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duct of a public market for livestock and a place where the buyers 
and sellers may meet. Those who produce and ship livestock generally 
reside some distance from the market place. Usually they do not ac- 
company their livestock to market. Rarely do the owners of the live- 
stock attempt to sell it on the market. Agencies resident at the market 
hold themselves out to perform selling and buying services. The 
owners of livestock use the services of these agencies because they are 
supposed to be skilled in judging values of livestock and appraising 
market conditions. The respondent firm is one of those agencies which 
holds itself out to perform this service. There are many classes of 
buyers, such as packers, order buyers, and dealers who are on the 
market day after day looking for supplies of particular grades and 
classes of livestock which will suit their needs. These buying agencies 
carry on their business at or near the market place. 

Sales are not made by the auction method. The negotiations are 
carried: on privately. Ordinarily a buyer goes into an alley and if he 
sees there the type of livestock which he desires, he makes his wants 
known to the salesman and looks at livestock. The salesman usually 
states the price at which he will sell, and if it is not satisfactory to the 
buyer, the latter may make a bid. If they cannot agree upon a price, 
the buyer leaves and other buyers are given an opportunity to make 
bids. This is customarily the bargaining process which ensues each 
day when the market opens. It is by means of this type of bargaining 
that market prices are eventually established for the different classes 
and grades of livestock. Salesmen of livestock may differ considerably 
in their judgment as to what the asking prices should be for the dif- 
ferent grades and classes, and buyers may also differ with respect to 
the prices they should pay. Many factors enter into the judgment of 
the individuals concerned. In view of this fact, it seems that a sales- 
man would attempt to test the buying side of the market adequately 
before disposing of his livestock. At the same time, it is reasonable to 
assume that buyers would also want to test the strength of the market 
by negotiating with various salesmen. Without this sort of procedure, 
it is difficult to see how the public market can serve its proper function. 
One of the objects of a public market is to establish as nearly a fair 
price as possible for the different classes and grades of animals. In 
order to accomplish this the market should be free, open, and competi- 
tive. It is possible that a salesman might sell a lot of livestock to the 
first buyer who comes to his pens. It is also possible that the salesman 
might sell the bulk, or all of a particular class and grade of livestock, 
to a single buyer in one day. However, if this condition were to con- 
tinue for any period of time, one might properly doubt whether the 
salesman is making his best effort. When the condition continues year 
after year, it is reasonable to conclude that the salesman is not follow- 
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ing that procedure which will insure to each producer and shipper the 
best market price for his livestock. The respondents’ defense is that 
they are getting the top of the market for each class and grade of 
calves. The officially quoted market price on each class and grade of 
livestock is supposed to reflect what actually takes place on the market. 
If market conditions are not wholesome and if prices are not estab- 
lished by open, competitive methods, as respondents’ calf prices are not, 
it is obvious that the claim of the respondents that they obtain the top 
of the market has no significance. On the basis of all the evidence, it 
is concluded that respendents have not rendered reasonable stockyard 
services in connection with the sale of calves consigned to them for sale. 


FarmLurRE TO Keep Recorps OF PAYMENTS TO TRUCKERS 

The evidence establishes beyond question that respondents have given 
gratuities to truckers and shippers. The complainant’s accountant 
testified that he found no record showing that money had been given 
to truckers and shippers. He stated that there was no entry in the 
records which would disclose the fact that Ball or Tom Crosby gave 
money to truckers and shippers for the purpose of buying meals. It 
was his opinion that if cash had been expended by respondents as gifts, 
correct accounting would require the entry of such amounts on the 
books and records. 


FAILURE TO SHOW PURPOSE OF CASH WITHDRAWALS 


The accountant also analyzed the accounts of Thomas R. Crosby and 
of T. J. Riley, a solicitor employed by respondents. The summaries 
of these accounts show the total amount drawn each day of 1940. 
Against these withdrawals there is shown at the end of each month the 
amount credited as salary and the amount credited as “Unexplained 
Soliciting.” During January 1940, Thomas R. Crosby withdrew 
$1,026.20. Against this there was a credit of $600 for salary and $275 
for unexplained soliciting. Information to the effect that the amount 
of $275 represented withdrawals for unexplained soliciting was obtained 
by the accountant from the office manager. There were no detailed 
records to cover this account. Through the office management he 
learned that the employee had reported this amount but furnished no 
detailed records to support it. There was no voucher or entry of any 
kind supporting the amount of $275 as soliciting expense. The ac- 
countant made inquiry for such detailed statements and he was in- 
formed by the office manager that no such details were kept. The 
accountant found no books or records containing such detailed informa- 
tion. The records showed that at the end of the month there was a 
debit entry in the records ‘indicating that the item for soliciting 
amounted to $275. The balance withdrawn and not accounted for avas 
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$151.20. This represents drawings in excess of the salary and unex- 
plained soliciting. The record shows that Thomas R. Crosby drew a 
total of $11,301.90 during 1940, of which $1,829.96 was drawn by check 
and the remainder in cash. Against this amount, $8,000 is credited on 
the account of “Salary” and $1,480 is credited as “Unexplained Solicit- 
ing.” This left excess drawings amounting to $1,821.90 which appears 
to be carried in “Accounts Receivable from Thomas R. Crosby.” Only 
a very few of the items representing withdrawals of cash by Thomas 
R. Crosby and T. J. Riley in 1940 bear any explanation from which one 
could ascertain the purpose for which the withdrawals were made. A 
few of these items bear notations which do not reflect the purpose for 
which ‘the expenditures were made. For example, on June 1, 1940, 
there is a designation of “Swift” after the item of a withdrawal by 
check amounting to $13.48. Crosby testified that this expenditure was 
made for the purchase of meat for a charitable institution. He made 
explanations of a similar character for a few other items. In the ab- 
sence of an oral explanation by the respondents or their employees, it 
would not be possible from respondents’ records to determine the pur- 
pose for which many of the expenditures were made. In many in- 
stances the explanations were general, and there were no records to 
support them. Riley’s account is kept in practically the same manner 
as the Crosby account, except that there is practically no explanatory 
material contained in the books and records with respect to any of his 
withdrawals. Riley’s 1940 withdrawals were in excess of the credits 
on account of Salary and Unexplained Soliciting by $256.68. This 
amount was charged to Riley under Accounts Receivable from him. 

The accountant testified that it was impossible to ascertain from the 
books and records what became of all the cash that was placed in the 
cash drawer of the respondents. He had to make inquiry of the 
respondents’ bookkeeper and rely on oral statements made by him. 
It was the accountant’s opinion that the books and records had not 
been kept in accordance with good accounting practice, which would, 
in the use of ordinary precaution in handling cash, require employees 
and others who are given cash to give a receipt. A receipt should show 
the purpose for which the cash is being expended. He expressed the 
view that the method used by respondents in handling their cash ac- 
count did not truly and correctly reflect the transactions involved in 
their business. 

The record contains an exhibit showing the unexplained soliciting 
expenses for 1940 of J. W. Crosby, W. F. Ball, W. Dangers, and P. 
Obermiller. This shows the amount charged as Soliciting Expense on 
the accounts of these employees. It shows for that year the unex- 
plained soliciting expense amounted to $331 for J. W. Crosby, $518.65 
for. W. F. Ball, $379 for W. Dangers, and $80.10 for P. Obermiller. 
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These items were classified as “Unexplained Soliciting Expense” be- 
cause there were no detailed vouchers explaining the purpose of the 
expenditures. These amounts were drawn from the cash drawer and 
were carried in the personal accounts until the end of the month, when 
they were charged to Unexplained Soliciting Expense. From his ex- 
amination, the accountant found no record which would disclose the 
inanner or purpose for which the funds were expended other than that the 
amounts drawn by these four employees were charged to their accounts. 
There was nothing in the books or records to show that these amounts 
were properly charged to soliciting expense. 


FAILURE TO Keep Recorps SHOWING NAMES OF PURCHASERS 


The evidence has been reviewed relating to the accountings made to 
shippers in those instances in which sales were made to H. L. Kaye. 
Copies of accounts sales kept by respondents show (as do the originals 
sent to the shippers) that the purchasers were “T. City”, “Twin City”, 
or a similar designation. These were, in fact, sales to Kaye. There 
are accounts sales showing sales to “X” which, in fact, were to James 
W. Crosby. The name of the true purchaser was ascertainable only by 
inquiry of the office personnel or from sources outside the respondents’ 
records. The designations of the purchasers were shown on the scale 
tickets in substantially the same manner as they were shown in the 
accounts sales. The accounts sales and the sale tickets, therefore, do 
not show the true names of the purchasers. 


IF'AILURE TO KEEP REcorDS SHOWING PRICE 


Hereinbefore, reference has been made to the evidence showing that 
livestock, had, in numerous instances, been sold and weighed by the 
respondents to purchasers at a price and that the original scale ticket 
bearing that price was filed with the State, while the respondents 
scratched the price on the copy of the ticket kept by them and entered 
thereon a different price. In such instances accounts sales were 
rendered to the owners showing that the livestock was sold at the 
changed prices. Copies of these accounts sales are on file with respond- 
ents’ records, and the prices shown differ from the prices shown on 
the corresponding scale tickets on file with the State. The respond- 
ents’ records contain no information showing the reason for such 


variances. 

Unless those subject to the provisions of the act keep a full and 
complete record of their transactions, it is obvious that the effective 
administration of the act will be seriously impaired and hampered. 
Tom Crosby testified that he was not able to say whether the books 
and records of his firm were kept so as to show the manner in which 
funds were withdrawn from the firm or the purpose of the with- 
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drawals. As to those items of expense concerning which he testified, 
he stated that he obtained his information from the bookkeeper. He 
testified that he and his partners are not capable of supervising the 
business from a standpoint of determining whether the books are 
properly kept. His testimony was that his firm had never received 
any instructions or regulations prohibiting accounts from being over- 
drawn, and none requiring expense accounts to be itemized. The 
record shows that, on September 7, 1939, the Agricultural Marketing 
Service addressed a letter to the respondents stating the following: 

“It is noted that your company makes a practice of charging overdrafts in 
employees’ accounts to soliciting expense by debiting cash and crediting cash 
with a corresponding entry, which obviously is deceiving, since the entry does 
not represent what it purports to cover. Your petty cash account should be 
handled in such a manner as will clearly account for all receipts and disburse- 
ments. According to information contained in the accountant’s report, draw- 
ings were made by Thomas R. Crosby four times on April 4, five times on April 
6, four times on April 11, five times on April 18, and four times on April 25, 
1939. Since these items were charged to operating expenses, the accountant 
requested to see vouchers in support of the expenditures. Your bookkeeper 
could not supply the paid invoices or any other record which would enable the 
accountant to verify the purpose of the expenditures.” 

By this letter the respondents’ attention was also directed to section 401 
of the act and appropriate provisions of the Federal Trade Commission 
Act. The respondents, through J. T. Crosby, replied on September 15, 
1939, saying: 

“You can rest assured that in the future we will: have in our office on file, 
an itemized statement of each persons soliciting expense account for each 
month.” 

The Agricultural Marketing Service acknowledged this letter on Sep- 
tember 25, 1939, and said: 

“In view of the explanations contained in your letter, further action will be 
held in abeyance pending an audit of your books and records at some future 
date.” 

In view of these communications, there appears to be no reasonable 
excuse for the failure of respondents to keep proper books and records. 

The failure of a registrant to keep such books and records as are 
required by the act is not a matter to be treated lightly. It is obvious 
that full and complete records are essential to the effective administra- 
tion of the act. The act empowers the Secretary or his duly authorized 
representatives to inspect the books and records of registrants. It is 
reasonable to assume that Congress intended that such authority should 
be exercised with a view to enabling the Secretary to determine whether 
the requirements of the act were being observed. Also, it must have 
been contemplated that the Secretary would need the information 
disclosed by the books and records of registrants to assist him in per- 
forming his administrative task in an intelligent and constructive 
manner. If the records kept by registrants do not conform to the 
requirements of the act, it follows that the Secretary will be hampered 
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in the accomplishment of the ends for which the law was enacted. In 
this connection, it should be noted that the act incorporates by refer- 
ence certain provisions of the Federal Trade Commission Act, among 
which is section 10. This section makes it a criminal offense in case a 
person “shall willfully make, or cause to be made, any false entry in 
any account, record, or memorandum kept by any corporation subject 
to this Act or who shall willfully neglect or fail to make, or to cause 
to be made, full, true, and correct entries in such accounts, records, or 
memoranda, of all facts and transactions appertaining to the business 
of such corporation, . .. .”’ The evidence shows conclusively that the 
respondents have failed in the manner hereinbefore stated to keep 
books, records, and memoranda which meet the standards prescribed 
by the act. 
FINDINGS OF FACT 

1. Respondents are partners, doing business as James T. Crosby & 
Sons, registered under the act as a market agency. At all times here 
involved, they engaged in the business of buying and selling livestock 
on commission in South St. Paul, Minnesota, at the St. Paul Union 
Stockyards, posted by the Secretary of Agriculture as a stockyard 
within the meaning of the act (9 CFR 204.1). 

2. At divers times in 1940, respondents sold livestock on commis- 
sion and did not show the true names of the purchasers on the accounts 
of sales issued to the consignors. 

3. At divers times in 1940, respondents sold livestock on commission 
to James W. Crosby and to H. L. Kaye, who were then respondents’ 
employees, and failed to disclose to the consignors on accounts of sales 
that their livestock had been sold to employees of respondents. 

4. When they sold the livestock mentioned in Finding 3, respondents 
knew that James W. Crosby and H. L. Kaye were engaged in buying 
and selling livestock for themselves at the stockyards without having 
registered as dealers as required by the act. 

5. At divers times in 1940, respondents sold hogs on commission, and 
then billed and collected from the purchasers and accounted to the 
consignors at prices different from those at which the hogs were sold 
and weighed. 

6. At divers times in 1940, after selling hogs and having them 
weighed by an agency of the State of Minnesota, respondents altered 
their copies of the official scale tickets issued by the State, by (a) 
changing the prices shown, (b) changing the names of the purchasers 
shown, and (c) inserting descriptive terms thereon, without having 
corresponding changes made on the official scale tickets kept on file 
by the State until after the hearing began. 

7. At divers times in 1940, respondents knowingly had false prices 
entered on official scale tickets issued by the State. 
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8. During 1939, 1940, 1941, and 1942 respondents gave gratuities, in 
the form of cash and meals, to truckers and shippers who delivered live- 
stock to them for sale on commission. 

9. At divers times in 1940, respondents assessed and collected charges 
for selling livestock different from the charges for their services speci- 
fied in their tariff on file with the Secretary of Agriculture and then 
in effect. 

10. About September 4, 1941, respondents sold a hog on commission 
for Herman Wendt, Walnut Grove, Minnesota, for less than its fair 
market value. 

11. At divers times since 1936, respondents sold calves to Armour & 
Company, a packer, without making reasoable attempts to obtain bids 
from other buyers and without giving other buyers a reasonable oppor- 
tunity to bid on them, with the result that many of the calves were 
sold to Armour at less than their fair market value. 

12. Respondents have failed to keep records showing all transactions 
in their business, in that their records do not show amounts paid to 
truckers, the manner and purpose of withdrawals by Thomas R. Crosby 
and T. J. Riley, the true names of the purchasers of livestock sold to 
James W. Crosby and H. L. Kaye, nor the true prices at which all 
livestock was sold and weighed to the purchasers. 


CONCLUSIONS 


In selling livestock on commission, respondents acted as agent for 
the shipper, who was usually absent. In this situation, it is the agent’s 
duty to report fully to the principal. The burden of reporting is not 
met if the principal is compelled to make inquiry. Failure to report 
fully is an unjust, unreasonable, and discriminatory practice declared 
unlawful by section 307 of the act. Section 201.19 of the regulations 
then in force (9 CFR 201.19) specifically required that the account 
of sale show the “name of the purchaser, .. . and such other facts as 
may be necessary to complete the account.” 

An agent selling livestock is interested in getting the highest pos- 
sible price. If the agent sells to itself or to one in whom it has an 
interest, there enters a different interest, that of getting the lowest 
price. When these conflicting interests are present, the principal 
should be fully informed. Section 201.13 of the regulations (9 CFR 
201.13) requires that a market agency selling to anyone in whose 
business it has an interest “shall promptly disclose such fact in ac- 
counting to the owner. . . .” Failure to make such disclosure is an 
unfair, unjustly discriminatory, and deceptive practice made unlawful 
by section 312(a) of the act. 

As shown in Findings 2 and 3, respondents followed practices deemed 
by the act and the regulations as likely to result in harm to shippers 
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of livestock. In so doing, they violated the law. When the nature of 
the relationship between Kaye and respondents, with all its possibilities 
for manipulating prices in favor of some and to the detriment of 
others, is considered, it cannot be said that these were mere technical 
violations deserving no more serious disciplinary action than an order 
to discontinue them. 

Before engaging as dealers at the stockyard, as mentioned in Finding 
4, Crosby and Kaye should have registered as such. Respondents’ sales 
of consigned livestock to them while not registered deprived their 
consignors of protection the act intended that they should have, and 
constituted an unfair and discriminatory practice forbidden by the act. 

Accounting to shippers at prices different from those at which the 
sales were consummated, as in Finding 5, is an unfair, unjustly dis- 
criminatory, and deceptive practice and in violation of section 312(a) 
of the act. Respondents argue that, as they accounted fully for the 
money received from purchasers, the shippers were not harmed. Their 
collecting less than the full sale price from the purchasers injured the 
shippers just as much as if they had collected in full and retained a 
part for themselves. When they collected and remitted more than the 
actual sale price, they benefitted the shipper in cash received on that 
particular sale, but still deceived him by reporting a higher price than 
they had actually been able to sell his livestock for. 

If the changes shown in Finding 6 were simply corrections of honest 
errors, and failure to file change slips was mere oversight, no more than 
an order to correct the records promptly in the future would be neces- 
sary, although the oversight had caused official records to be incorrect. 
Whether the errors were honest, and whether failure to correct the 
records was oversight, of course, should be considered in connection 
with the matters involved in Findings 5 and 7. 

Respondents’ “sales under the hat” involved causing false entries 
in records, in violation of Section 10 of the Federal Trade Commission 
Act, incorporated by reference into this act. Having been done inten- 
tionally to conceal what respondents were required to disclose, as stated 
in Finding 7, these cannot be properly described as mere inconsequen- 
tial technical violations. 

Much of the livestock coming to South St. Paul is sent by truck. 
Many shippers leave it to the trucker to decide which commission firm 
will handle the livestock to the shipper’s best advantage. In making 
this selection, the trucker should serve the shipper’s:interest and choose 
the firm he thinks most likely to get the best price for the livestock. 
Anything tending to influence that choice, other than the quality of 
service rendered by the various firms, is detrimental to shippers. While 
there was some testimony that gratuities would not influence truckers, 
the weight of the testimony, as well as sound reasoning, is to the 











266 PACKERS AND STOCKYARDS ACT, 1921 A. D. 437 


contrary. The practice of giving gratuities, as in Finding 8, is an 
unfair and deceptive practice, in violaton of secton 312 of the act. 

In view of the written rules of the market organization forbidding 
gratuities, the disfavor with which those on the market look upon 
them, and the manner and extent of respondents’ giving them, respond- 
ents’ practice in this regard is something more than a mere insignificant 
violation of a technical regulation. 

Respondents’ tariff misapplications, shown in Finding 9, do not 
appear to have been willful. Section 306 of the act forbids misapplica- 
tions of filed tariffs. While serious disciplinary action would not be 
taken for occasional unintentional errors likely to oceur in any under- 
taking, great care should be used in seeing that the tariff is correctly 
applied, and since an order is being issued against respondents, it should 
direct them to cease and desist from misapplications. 

What happened after respondents sold the hog mentioned in Finding 
10 shows rather clearly that it was worth more than respondents sold it 
for. If .respondents, in the face of the evidence presented, sold all 
“nolly” hogs singly to dealers, at about half the market price, instead 
of “subject”, the practice would be subject to severe criticism. Since 
Finding 10 fully covers only one such sale, however, in which the ele- 
ment, of judgment was exercised before the facts now in the record 
were known, the fact that the judgment turned out to be erroneous is 
not considered a serious violation for disciplinary purposes. 

As a result of the facts stated in Finding 11, respondents did not give 
their consignors the benefit of the whole South St. Paul market for 
calves, while assessing service charges which contemplated sales on the 
market as a whole. This was not furnishing reasonable stockyard 
services without discrimination, as section 304 of the act requires. 
Respondents point out that this section calls for reasonable services 
only “upon reasonable request,” and say it has not been shown that 
such request had been made. Surely they do not mean that their 
customers are not entitled to reasonable service when they consign 
calves to Crosby unless they make specific request for it. Even if such 
unreasonable interpretation could be made, respondents’ manner of 
selling calves would still constitute an unjust, unreasonable, and dis- 
criminatory practice in violation of section 307, and an unfair, unjustly 
discriminatory, and deceptive practice in violation of section 312(a). 

The history of the act and its interpretation by the courts show 
clearly that prevention of unhealthy relations between market agencies 
and packers, which so easily can work injury to the absent shippers, 
was one of the chief purposes of the act. Respondents’ long practice 
of selling calves almost exclusively to one packer, to the exclusion of 
competing packers, is therefore more serious than a mere unimportant 
technical violation. Such a practice cannot be too strongly condemned. 

Section 401 of the act requires a market agency to keep such records 
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“as fully and correctly disclose all transactions involved” in the busi- 
ness. Failure by respondents to show all details of their expenses and 
the true prices and names of purchasers, as shown in Finding 12, con- 
stituted violations of this requirement, which must be observed if the 
act is to be effectively administered. Failure to keep adequate expense 
records continued after specific notice to respondents, and their written 
statement that they would keep them. 

Respondents should be ordered to cease and desist from all these 
violations. As stated above, some of the violations would require no 
further disciplinary action than an order that they be discontinued. 
Others, however, are of such gravity as not only to warrant, but to 
require further action if the will of Congress, as expressed in the act, 
is to prevail. Respondents’ registration, therefore, should be suspended 
for a year. 

ORDER 


Respondents, their agents, and employees shall cease and desist from: 

1. Failing to furnish to the consignor a true written account of the 
sale of all livestock sold by respondents on commission showing, among 
other facts necessary to complete the transaction, the name of the 
purchaser of the livestock and the price at which the livestock is sold 
and weighed to the purchaser; 

2. Selling livestock consigned for sale on commission to their em- 
ployees without disclosing to the consignors on the accounts of sales 
that their livestock was sold to employees of the respondents; 

3. Knowingly selling livestock to any person engaged in the business 
of a dealer, as that term is defined in the act, unless such person is 
registered in accordance with the requirements of the act; 

4, Failing to account and remit to the consignors of hogs consigned 
to respondents for sale on commission according to the prices at which 
the hogs are sold and weighed to the purchasers; 

5. Altering their copies of official scale tickets issued by the State by 
(a) changing the prices shown, (b) changing the names of the pur- 
chasers shown, or (c) inserting descriptive terms thereon, without 
promptly filing corresponding changes for the originals retained by the 
State; 

6. Knowingly having false prices entered on official seale tickets 
issued by the State; 

7. Giving gratuities in the form of cash or meals to truckers or 
shippers of livestock, except as may be authorized by then existing 
regulations under the act; 

8. Charging, demanding, or collecting different compensation for their 
services than the rates and charges specified in their tariffs on file witli 


the Secretary; and 
9. Selling calves on commission to Armour & Company without 





268 PACKERS AND STOCKYARDS ACT, 1921 A. D. 438 


making reasonable attempts to obtain bids from other buyers, or 
without giving all buyers reasonable opportunity to bid on them. 

Respondents, their agents, and employees shall keep such accounts, 
records, and memoranda as fully and correctly disclose all transactions 
involved in respondents’ business, including: 

1. A record of all gratuities given to truckers of livestock, showing 
the names of the persons to whom the gratuities are given and the 
form in which they are given; 

2. Records and memoranda which will disclose the manner and pur- 
pose for which funds are withdrawn and expended by their partners 
or employees; 

3. Records of accounts of sales which show the true names of the 
persons to whom livestock consigned for sale on a commission basis has 
been sold; and 

4. Records showing the true prices at which livestock consigned for 
sale of commission has been sold and weighed to the purchasers. 

The registration of the respondents is suspended for a period of one 
year, beginning on the effective date of this order. 

Copies hereof shall be served on respondents by registered mail or in 
person, and on the Food Distribution Administration, and, except as to 
service, this order shall become effective 30 days after its date. 


(A. D. 438) 
In re Mipwest Farmers, Inc. P&S Doc. No. 1473. Decided July 28, 1943. 


Cease and Desist—Unfair Practice 


On the basis of the evidence disclosed in this disciplinary proceeding instituted by 
the complaint of the Administrator of the Agricultural Marketing Administra- 
tion, now the Food Distribution Administration, charging the respondent, a 
market agency, with using certain unfair, unjustly discriminatory and decep- 
tive practices and devices, it is ordered that the respondent, its officers, agents, 
and employees shall cease and desist from (1) failing to furnish to the owner 
a true written account of the sale of livestock consigned to respondent for sale 
on commission, (2) selling livestock consigned to it for sale on commission to 
itself, (3) knowingly selling livestock to any dealer without registering as such, 
(4) accepting gratuities from speculators and dealers who “plant” livestock 
with it, (5) giving gratuities to truckers of livestock, (6) rebating any portion 
of its commissions to truckers and shippers, (7) publishing false and misleading 
statements with respect to the nature and service performed by it, (8) making 
incorrect entries on its books and records, (9) entering on its records fictitious 
names in connection with any transactions involved in its business, and (10) 
collecting a different compensation for its service than the rates specified in its 
schedules; and it is further ordered that the respondent shall keep such ac- 
counts, records, and memoranda as fully and correctly disclose all transactions 
in its business, including record and items as directed in this order. 


Myr. Jerome Hoffman, of St. Paul, Minnesota, for the respondent. Mr. J. O. Parker 
for Food Distribution Administration. Mr. G. N. Dagger, Examiner. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 
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PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 1940 ed. 181 et seq.), instituted by the complaint 
of the Administrator of the Agricultural Marketing Administration, 
now the Food Distribution Administration, on May 27, 1942, against 
the respondent, Midwest Farmers, Inc., a market agency and dealer 
at the St. Paul Union Stockyards, South St. Paul, Minnesota. The 
allegations in the complaint may be summarized as follows: 

1. The respondent engaged in and used unfair, unjustly discrimina- 
tory, and deceptive practices and devices, in that (1) it did not report 
to consignors the true names of purchasers of livestock consigned to 
it for sale; (2) it did not report to consignors that livestock consigned 
to it for sale had been sold to an employee of the respondent; (3) it 
accepted gratuities, in addition to lawful commissions, for its services 
in selling livestock; (4) it gave gratuities to truckers and shippers of 
livestock; (5) it sold livestock to a speculator with knowledge that he 
was not registered; (6) it rendered accounts of sales containing false 
and misleading statements; and (7) it made false and incorrect entries 
in its books and records. 

2. The respondent failed to charge the proper and lawful commissions 
for its services in selling livestock. 

3. The respondent has failed to keep such accounts, records, and 
memoranda as fully and correctly disclose all transactions in its 
business. ; 

Respondent filed an answer demanding oral hearing and denying 
all the allegations of the complaint. A hearing was held at St. Paul, 
Minnesota, in August and September, 1942, before Golden N. Dagger, 
the examiner. Joseph O. Parker, Office of the Solicitor, Department of 
Agriculture, appeared as counsel for the Food Distribution Administra- 
tion, hereinafter called the complainant, and Jerome Hoffmann, of St. 
Paul, for respondent. Seventeen witnesses testified. The transcript 
contains 1,243 pages, and 81 exhibits were introduced. 

After the hearing, complainant suggested findings similar to its 
allegations, a cease and desist order, and suspension of respondent’s 
registration. Respondent made alternative suggestions. One was that 
the charges be dismissed because either they are unsupported by the 
evidence or there was no intent to violate the act. The other was that 
the act be found to have been violated as alleged, but only a cease and 
desist order be entered. , 

In his report, issued on February 6, 1943, the examiner proposed 
findings similar to those herein, a cease and desist order, and sus- 
pension of respondent’s registration for 18 months. Respondent ex- 
cepted to the entire report except quotations from statutes, and asked 
oral argument, which was held before me in Washington on May 14, 
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1943. Hon. Joseph P. O’Hara, a member of Congress from Minnesota, 
appeared at the argument on one question only, urging that giving free 
subscriptions to a South St. Paul paper be not held a violation of 
the act. 

Although respondent denied the allegations of the complaint and 
excepted to the report, there is now no serious dispute as to the prin- 
cipal facts. As respondent’s counsel stated at the argument, it would 
be ridiculous, in the face of the present record, to deny that violations 
had occurred. The real question is whether respondent’s registration 
should be suspended. Respondent contends that when other officers 
discovered the activities of Max Alberts, who was responsible for the 
serious violations, they discharged him as an officer and employee, 
have since conducted the affairs of respondent honestly, and should not 
be put out of business, which would be the result of a long suspension. 


SUMMARY OF THE EVIDENCE 


FAILURE TO SHOW THE TRUE NAME OF THE 
PURCHASER ON THE ACCOUNT SALE 


The evidence shows that on July 8, 1940, the respondent issued an ac- 
count of sale showing that it sold 11 hogs for Brustven Brothers, 
Appleton, Minnesota. The buyer of 10 of these hogs is shown to be 
“S « F”. This was, in fact, the trading account of the respondent. The 
record contains copies of 25 accounts of sales covering transactions 
during 1940 in which the respondent weighed livestock from its con- 
signments to its trading account. In such instances the buyers were 
shown by various designations, such as “S & F”, “F”, “C”, “P”, 
“QO”, G a/e Midwest”, “F a/e MF”, and “K a/e Mid”. The identity 
of the buyer can not be ascertained from these accounts of sales. In 
the instance where a sale of three cattle was made to “G a/e Midwest”, 
the accountant checked the purchase orders and found that a sale had 
been made to one “Greenslit”. By matching the number of head, 
weight, and price, he concluded that the same cattle were involved. 
There is nothing in the respondent’s records to show that “G” stands 
for Greenslit. In some instances there was no way whatsoever to 
identify the name of the actual purchaser of the livestock because it 
was mingled with other livestock when it was taken into the respondent’s 
trading account ‘ 

The record also shows that on April 30, 1940, the respondent weighed 
130 hogs from 26 different consignments to its “S & F” account. These 
hogs were weighed at times ranging from 11:15 a. m. to 4:15 p. m. 
They were sold to Armour & Company in two lots and weighed at 
4:20 p. m. and 4:25 p. m., on the same day. In accounting to the 
consignors, the accounts of sales showed the buyer to be “S & F”. On 


July 7, 1940, the respondent weighed 159 hogs from 32> consignments 
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of livestock consigned to it for sale on a commission basis to its 
“S & F” account. The time of weighing varied from 1:40 p. m. to 
4:20 p.m. The next day these hogs were resold in three drafts to 
Armour & Company and were weighed at 4:50 p. m. and 5 p. m. In 
accounting to the shippers, the respondent issued accounts of sales 
showing that “S & F” was the purchaser in each instance. These 
transactions were about the only ones in which the accountant could 
trace the livestock through the respondent’s records. 

Edward J. Ryan is the respondent’s hog salesman. He recalled the 
transactions in which the hogs were weighed to the respondent’s ac- 
count. He testified that the reason for doing this was that there was 
a top established on certain classes of hogs on those days and he was 
not able to get that top from any other buying concern. In order to 
get the top on these particular classes for the customers who shipped 
to the respondent, Ryan weighed the hogs to the respondent’s Stocker 
and Feeder Account. He considered that they had the value and 
should have brought the top of the market on that day. He received 
bids on these hogs from other buyers but in his opinion the bids did 
not equal the top price paid for hogs which were purchased from other 
firms that day. By the top of the market he meant the extreme top 
paid for a particular type of hogs, that is, hogs of a certain quality and 
weight. The top varies for each class of hogs. He testified that the 
hogs of each owner were weighed before they were resold to the 
packer buyer and the price shown for each lot of hogs in his opinion 
was the price which the hogs should have brought on the market that 
day. Ryan had no independent recollection of these transactions. He 
recalled that he weighed hogs to the respondent’s Stocker and Feeder 
Account on one other occasion in 1940. In the April transaction, the 
respondent handled the hogs at a loss of approximately $8. Those 
handled in the July transaction were handled at an approximate loss 
of $28. Of course, the respondent received its commission for selling 
these hogs for the consignors. The respondent’s bookkeeper, Ray 
Aretz, testified that approximately 500 head of cattle were handled 
through the Stocker and Feeder Account in 1940. There was a loss of 
approximately $130 on these transactions. In 1941 there were ap- 
proximately the same number of head of cattle handled through that 
account, and there was a profit of approximately $65 realized. 


Farture To Report THat Livestock Was So_p TO AN EMPLOYEE 

On October 1, 1941, the respondent sold a cow which had been con- 
signed to it by Edith Lancaster, Roseau, Minnesota, and issued an ac- 
count of sale showing that the buyer was “2 a/c Midwest F”. (Accord- 
ing to the record, there is some doubt whether the symbol on the original 
duplicate account sale is “2” or “A” or some other designation.) The 
accountant employed by the complainant could not ascertain the name 
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of the actual purchaser from the account of sale. He found a purchase 
order of the same date issued by the respondent for two cattle, one 
of which matches the weight and price of the Lancaster cow. It was 
shown to have been bought from “MF” (the respondent) for the ac- 
count of M. J. Alberts, an officer and cattle salesman for the re- 
spondent. The record contains copies of accounts of sales and accounts 
of purchases illustrating similar transactions. In three instances the 
sales were made to Alberts and one was made to Levi Caron, a solicitor 
employed by the respondent. Again the only way in which the ac- 
countant could trace the livestock was by matching weights and prices. 
The accountant selected these accounts of sales as illustrative of the 
practice followed by the respondent in rendering accounts covering 
sales which it made out of consignments to its employees. There is 
nothing on the account of sale which indicates who the purchaser was 
or that the purchaser was an employee of the respondent. 


MAKING FALsE ENTRIES IN ACCOUNTS AND REcoRDS 


On October 22, 1941, the respondent issued an account purchase 
showing that it had purchased five cattle for Frank Massman, South 
St. Paul, Minnesota. These cattle were purchased by Alberts, the re- 
spondent’s cattle salesman, from the Minnesota Livestock Commission 
Company. The Minnesota Livestock Commission Company rendered 


a bill to “A—Midwest Farmers’. The scale ticket covering this trans- 
action shows that the livestock was weighed from that company to 
“A”. On the following day, the respondent issued an account sale to 
Frank Massman showing that the steers were sold to Swift at $9 per 
hundredweight, and that the animals weighed 5,250 pounds. They were 
purchased at $8.75 per hundredweight from the Minnesota Livestock 
Commission Company and at that time weighed 5,115 pounds. On 
October 23, the respondent issued a check to Frank Massman for $16.36, 
the profit made on this transaction. On the account sale issued to 
Massman, the word “plants” is written in the space indicated for the 
address. The check was delivered to J. C. Mackey, an employee of a 
dealer on the stockyards. The name of Frank Massman is endorsed 
on the check as is, also, the name of “Mrs. J. C. Mackey”. According 
to the evidence, the name “Frank Massman” was fictitious. 

Keis, Johnson, and Aretz testified in regard to this transaction. 
Aretz testified that he prepared the account purchase and the ac- 
count sale and signed the check which he delivered to Mackey a day 
or two after the transaction. He stated that the scale ticket was 
marked the same way in this instance as those instances where Alberts 
purchased cattle. He did not prepare the account sale until he had 
inquired of Alberts about the transaction. Normally, he prepares 
accounts of sales and accounts of purchases the day the seale ticket 
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comes to the office. In this instance the accounts were not made out 
until the cattle were sold. When the scale ticket came to the office 
for the purchase of the cattle, Aretz inquired of Alberts regarding the 
name of the purchaser. Alberts told him that he did not know but 
would have to wait until the cattle were sold. The next morning Aretz 
got a bill from the Minnesota Commission Company and paid it. That 
afternoon Alberts brought up the seale ticket and put it on Aretz’ desk 
and told him to hold it. Aretz then made up the accounts and drew 
the check payable to Massman. The account sale and the check were 
turned over to Mackey upon Alberts’ instructions when Mackey came 
into the office. Apparently, Aretz did not mention this transaction to 
Johnson until some time after a representative of the Government 
talked to Aretz about it. Aretz testified that it was his judgment at 
the time that the transaction was properly handled. When the transac- 
tion was brought to Johnson’s attention, Aretz explained the transaction 
and showed the documents to Johnson. Johnson testified that he took 
the matter up with Alberts but got no satisfactory explanation from him. 
Johnson stated that Alberts did not seem to be concerned since nobody 
was hurt. He said that Alberts made an explanation to the effect that 
it was a plan which was used to raise some money for the purpose of 
buying some golf clubs or a membership for another person. Alberts 
told Johnson that he saw Mackey in the alleys and told him what the 
cattle cost and offered to sell them for Mackey if Mackey wanted the 
cattle at the price paid for them. Johnson stated that he was not 
satisfied with the explanation which cither Alberts or Mackey made. 
According to the evidence, a meeting was held in January 1942 shortly 
after the Massman deal became known to Johnson and Keis. At this 
meeting, Alberts was voted out as an officér. 


SELLING LivEsTOCK TO AN UNREGISTERED TRADER 

Dave Malm testified that he has been engaged in speculating in live- 
stock at the St. Paul Union Stockyards since May 1932 with the ex- 
ception of about four months in the early part of 1940. In August 1940 
ne went with the Canadian Cattle Company. He stated that he did 
not recall any specific purchases of livestock which were made from 
the respondent during the years 1936, 1937, 1938, and 1939. He testi- 
fied that he must have made purchases during that time from the re- 
spondent. When he bought steers, he purchased them from Mr. Alberts. 
From 1936 to 1940 he cleared his business through'the Northern Cattle 
Company. He testified that perhaps the majority of his livestock was 
planted with the respondent for resale. According to the files of the 
Department, of which official notice has been taken, Dave Malm 
registered as a dealer on August 10, 1939, to engage in the business of 


buying and selling cattle. 
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MISREPRESENTATAION WITH RESPECT TO SERVICE RENDERED 

During the years 1940 and 1941, the respondent used a form of ac- 
count sale in accounting to shippers which contained a statement, 
quoted in Finding 9, concerning free services. The evidence shows that 
the respondent pays the bills for the enumerated services but deducts 
from the shipper’s proceeds an amount sufficient to cover these charges. 
The respondent makes deductions for these expenses and its commission 
charges, and remits the net proceeds to the shipper. The main fune- 
tions of a market agency are to sell livestock and account for it. In 
connection with the marketing process, certain expenses are neces- 
sarily incurred. In order to facilitate the handling of livestock, it is 
important that provision be made for sure and prompt payment of 
the marketing charges. The payment of these charges is a part of 
the accounting service which is included in the service performed by 
the respondent. Naturally, this service entails some expense. While 
the respondent does not make a separate charge for performing the 
accounting service, the cost of that service is covered by the rates and 
charges which it makes for its services as a market agency. It is not, 
therefore, a free service. 


ACCEPTANCE OF GRATUITIES IN ADDITION TO REGULAR COMMISSIONS 
Dave Malm operated at the St. Paul Union Stockyards as a specu- 


lator in cattle from 1932 until the spring of 1940. He made his pur- 
chases for the purpose of reselling the livestock to either packer buyers 
or order buyers. When he resold his livestock, he usually planted it with 
a commission firm for that purpose. He planted livestock with the 
respondent company during the period from 1936 to 1940. He testified 
that the majority of his cattle was planted with the respondent for 
resale. The procedure which he followed in planting livestock was to 
take the animals to the respondent’s pens early in the morning after 
he had sorted them into lots which he thought would be the most at- 
tractive. He left a tab which showed the cost of the various lots or 
loads of cattle. He left this in the yard for the salesman, who was 
usually Max Alberts. He stated that he had to furnish the salesman 
the cost of the various lots so he would know what the cattle cost. 
He testified that he did this so that in reselling the cattle, Alberts 
would know what they cost and he could resell them at a price high 
enough to bring Malm out on them. Malm stated that there is a 
natural antagonism on the part of some packer buyers towards butcher 
speculators in the yard. He said that if they recognize plants, there 
is a chance that they will bid less than the cattle are worth. When he 
plants his cattle, he tells the salesman what to get for them. Malm 
testified that on a few occasions, Alberts bought cattle and had them 
weighed to Malm. 

Malm testified that, during the years 1937, 1938, and 1939, he left 
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money in envelopes at the City Drug Store at South St. Paul for Max 
Alberts. Alberts’ name was on the envelopes. The amount was as 
much as 25 or 30 dollars at a time. He was never there to see whether 
Alberts picked up the envelopes, but when he went back the envelopes 
were gone. Malm testified that this money was left in the form of a 
gift or donation for the purpose of buying golf clubs for Alberts. Malm 
told the local supervisor that these payments were in the nature of a 
good will gift. He stated that if he expected Alberts to do any work 
for him, he would have to show some appreciation. He testified these 
payments were not incidenta! to any transactions and the amounts 
which he left there did not constitute any part of the commissions or 
profits made on any deals handled by the Midwest for him. Malm 
could not tell exactly how many envelopes he left at the drugstore for 
Max Alberts. He stated that he did not remember whether it was 
two or three or several times. He stated that by “several”, he meant 
that it could have been as much as six or seven times. Malm did not 
remember how much money he left there altogether for Alberts, but 
thought it probably amounted to not to exceed $60. He stated 
that Alberts never solicited any money from him and never asked 
Malm to show his appreciation or good will in that way or any other 
manner. Malm testified that he gave Alberts the money because 
Alberts gave him a break in trying to sell his cattle. It was his view 
that he had to have Alberts interested in him in order to have him 
willing to help him.. He thought such payments might bring an extra 
effort on the part of Alberts. Whatever money he gave Alberts had 
to come out of the money which he made and drew out of his profits 
in speculating in cattle. The profit which he made on his speculating 
activities was his only source of income. 

Leonard E. Daubney, employed by Swift & Company as a cattle 
buyer, has been buying on the St. Paul market for many years. He 
testified that he had purchased livestock from the respondent during 
the period from 1937 to 1940 and that he usually dealt with Max 
Alberts. He stated that Alberts had offered livestock to him at a price 
on condition that he take certain other pens of livestock at particular 
prices. According to his testimony, the respondent, on some occasions, 
billed Swift at prices different from those at which the livestock was 
purchased. In some instances, this was the result of error, and in 
others it was a case of “marking up and down.” By marking up and 
down, he meant that the respondent would mark some of the cattle 
at a higher price and others at a lower price than the price at which 
he had purchased the livestock. In such instances, Swift paid for the 
livestock in accordance with the prices at which it was purchased. 
Daubney testified that he had seen fresh livestock and planted live- 
stock yarded together in the respondent’s pens. He referred to an 
instance in which he bought a certain lot of livestock from the re- 
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spondent and after the animals were weighed to Swift, Daubney found 
that a planted animal, which he had refused to buy, had been substi- 
tuted for one of the lot which he had purchased. Official notice was 
taken of the proceeding in which this particular instance was, in part, 
the basis of disciplinary action by the Secretary, namely, In re Midwest 
Farmers, Inc., Respondent, B.A.I. Docket No. 894. The evidence in 
that proceeding indicated that there was a close working relationship 
between Malm and Alberts. 

The local supervisor discussed with Alberts the matter of the money 
which Malm left at the drugstore for him. Alberts admitted to the 
supervisor that he received the money which Malm left for him. 
Alberts, although no longer an officer but still a stockholder of the 
respondent and now employed by another market agency on the St. 
Paul Union Stockyards, did not testify in this proceeding. 


GIVING GRATUITIES TO TRUCKERS AND SHIPPERS 


Evidence was developed in considerable detail relative to the allega- 
tion in the inquiry to the effect that the respondent had given gratuities 
in the form of cash, meals, and other things of value to truckers and 
shippers of livestock. Keis testified that the officers and employees of 
the respondent had never given gratuities to truckers and shippers who 


delivered livestock to the respondent during the period from 1937 to 
1941. He said that if anything like that was going on it would not take 
him long to find it out, and that it had always been against the prin- 
ciples of the organization. A gratuity, in his opinion, is anything of 
value which is given voluntarily and without recompense. According 
to his testimony, this would include cash in any form, meals, cigars, 
liquor, and things of that character. He stated that his company had 
sent out the local market paper to feeders some years ago. He did not 
know whether paid subscriptions to that paper had been sent to various 
truckers, shippers, and farmers, except years ago when it was per- 
missible under the rules of the exchange. The witness expressed the 
view that the giving of a market paper would not constitute the giving 
of a gratuity. Even though the respondent sent the paper to some 
truckers and shippers and not to others, he would not look at the 
subscriptions to the paper as a gratuity. If, instead of giving a sub- 
scription to the paper, the respondent gave a shipper or trucker $5 with 
which to pay for a subscription, that would constitute a gratuity. He 
stated he did not believe his men would buy meals for truckers and 
shippers, but he did not know whether they actually had. The witness 
finally admitted that he did not know whether the respondent had 
actually given gratuities in some form to truckers and shippers. 
Johnson first testified that meals are purchased by him for truckers 
and shippers when he accompanies them to the restaurant. However, 
he sometimes tells them to have a meal and charge it to the respondent. 
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He either calls the restaurant or goes over and tells the restaurant 
keeper to furnish the meals. On rare occasions the restaurants fur- 
nished meals on prior instructions from Johnson. Johnson referred to 
a Market Improvement Committee which was organized some years 
before and functioned for a period of time. Among other things, this 
committee gave consideration to the matter of the purchasing of meals 
for truckers and shippers by commission firms. He stated the com- 
mittee had an understanding that meals would not be purchased by 
commission firms until after 6 o’clock in the evening. He stated that 
the committee decided it would not be good business to buy meals 
during the day because it was being overdone and was so expensive 
that some firms could not meet the competition. When giving prior 
authorization to truckers and shippers, Johnson did not know whether 
the meal was obtained before 6 o’clock or after 6 o’clock because he 
was not there. He would not state that he was always with the 
truckers and shippers when they went to the restaurants to get the 
meals. However, he was satisfied that they got the meals after 6 
o’clock in the evening. He admitted that he did not know exactly what 
happened and that it was possible that the trucker or shipper got the 
meal at any time after he had authorized it. In those instances in 
which meals were obtained by truckers and shippers whose names 
were shown on the meal tickets, the evidence discloses that they were 
on the market at varying times throughout the period of 24 hours. 
Johnson was a member of the Market Improvement Committee. Two 
other members of that committee were called as witnesses by the re- 
spondent. Frank A. Birch, who was president of the Stockyards Na- 
tional Bank in South St. Paul at the time this committee was or- 
ganized in 1934, testified that he attended most of the meetings of 
the committee. He stated that the object of that committee was to 
head off undue donations and advertising and create better market 
conditions. The matter of purchasing meals, canes, and whips came up 
at those meetings. The committee decided that it was not to the best 
interest of the market for commission firms to furnish meals to the 
shippers in the daytime. Birch stated that it was a different prop- 
osition when the truckers and shippers came in at night and had no 
funds to pay for meals. The committee disapproved of the giving of 
gratuities in the daytime since a man couid come in with a shipment, 
receive his funds, and buy his own meals. C. A. Robertson, executive 
vice president of the Drovers Exchange State Bank in South St. Paul 
was a member of the same committee. He testified that one of the 
matters which caused a lot of comment was the furnishing of meals 
to truckers and shippers for the reason that, in recent years, the truck 
business had grown so much that it was difficult to supervise it. Due 
to the fact that there was this increase in the trucking business, the 
committee disapproved the purchasing of meals or the giving of gratui- 
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ties to truckers. He stated that the committee disapproved the giving 
of meals before 6 o’clock or during the business day because it felt 
that that was the only part of the business over which it had any 
jurisdiction. He stated that it was a burden on the operating expenses 
of the firms. According to his testimony, this committee was formed 
during the depression period when the commission firms were having 
difficulty in obtaining business and were buying meals and lunches and 
were doing other things to attract business. Robertson stated .that 
the increased volume of truck business made the business highly 
competitive. Complaints were made by each group on the stockyards 
that others were engaging in the practice of giving gratuities and get- 
ting business in an improper manner. The banks took an interest in 
this matter because at that time most of the people were obligated to 
the banks: It was thought that the banks could exert pressure to make 
the market more attractive to the farmer. Robertson felt that the 
committee brought about improvements as long as it functioned. 

The respondent’s books and records disclose that meals were pur- 
chased. The respondent’s annual report for the year 1940 shows that 
its expenditures for meals and cigars were $1,714.57. The Government 
accountant testified that the respondent’s journal does not show the 
names of the persons by whom the meals were taken. In looking 
through the bills, however, he found some meal tickets, but not all of 
the tickets which would support the bills covering meals. Some of the 
tickets which he did find where signed by the shippers and truckers. 
According to the record, the respondent buys meals for truckers and 
shippers at nearby restaurants. Meals are likewise furnished to em- 
ployees who work overtime. The accountant could not find the bills 
or the supporting tickets in all instances. The record contains photo- 
static copies of meal tickets which were found among the respondent’s 
records and which were signed by truckers and shippers during the 
year 1940 indicating that the persons whose names are endorsed thereon 
received the meals. Some of these tickets also bear the names of 
employees and others. The accountant checked the records of the 
stockyards company and found the time of the arrival of trucks in 
which the livestock was delivered at the steckyards by these truckers 
and shippers. These records indicate that they arrived at varving 
times throughout the 24-hour period. The accountant testified that he 
found paid bills for only about 20 percent of the total amount spent 
for meals and cigars. The record contains copies of several authoriza- 
tions in which the restaurants were authorized to furnish a certain 
number of meals. In some instances the name of the person to whom 
the meal was to be furnished is shown on the authorization. In con- 
nection with these authorizations and signed tickets, there is nothing 
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in the respondent’s records to show how or when the meals were 
actually received. 

The amount of expenditures for meals and cigars heretofore stated 
does not include the expenditures for those items made in the country 
by the respondent’s solicitors. C. L. Compton, one of the solicitors, 
keeps a rather detailed account of his expenses. The accountant sum- 
marized the items of expense for meals, candy, cigars, and beverages 
for the year 1940 as disclosed by Compton’s books. He tabulated those 
items which showed the name of the persons who participated in the 
meals with the solicitor. These tabulated items amounted to from 
approximately $80 to $100 per month, with the exception of three 
months when the amounts were somewhat below $80 per month. The 
respondent. prepared a summary of the amounts paid monthly to the 
different restaurants for the years 1940 and 1941. According to these 
exhibits, the amount paid in 1940 was $589.20 and in 1941, $4.68. 
These amounts include all meals for which the respondent was billed 
by these retaurants regardless of whether the meals were taken by 
employees or by others. Apparently, there was no way whereby the 
expenses could be divided as between meals furnished employees and 
those furnished to truckers and shippers. According to the testimony 
given by several of the respondent’s employees, there might be as 
many as six or eight meals purchased at one time for employees who 
had worked overtime. 

The evidence clearly discloses that the respondent furnishes free 
subscriptions to the market edition of the local newspaper to some 
truckers and shippers. The subscription price of that paper is $5 
per year. The annual report filed by the respondent for the year 1940 
shows that the amount spent for the market paper was $445.55. 

The evidence discloses that truckers of livestock wield considerable 
influence with respect to the selection of the commission firms to which 
livestock is consigned. The truckers are agents for the shippers for 
the purpose of transporting livestock to the market. Many shippers 
direct their truckers to deliver their livestock to designated commission 
firms. In many instances, however, the shippers commit their live- 
stock to truckers with the authority to deliver the livestock to such 
commission firms as the truckers may regard the best qualified to 
render the service. In addition to buying meals for truckers and ship- 
pers at the market and in the country while soliciting business, the 
respondent, through its officers and agents used’ other means of in- 
fluencing truckers and shippers. The evidence indicates that the re- 
spondent attempts to build up a close relationship between itself and 
truckers of livestock. The respondent’s solicitors often communicate 
with the officers or employees of the respondent at the market and 
suggest that particular attention be given to the livestock of certain 
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shippers. The respondent furnishes cards to its solicitors for the pur- 
pose of making brief reports in connection with the shipments of live- 
stock. In connection with one shipment, the solicitor, W. F. Peterson, 
addressed the following comments to Max Alberts: 

“These 3 cattle belong to a man I have been trying to get for 3 years. 
Please do all you can on these as he feeds a lot of cattle. Has 2 loads to 
come very soon & if these go good we will get the others. These mean a lot 
to me or I wouldn’t ask you to do this.” 

In another instance, Peterson made a report indicating that he was 
trying to placate certain named truckers who had failed to get the 
business of a certain shipper because of the fact that another trucker 
who had been taken out by Max Alberts had gotten the livestock. 
There is in evidence a letter written by C. L. Compton, another one 
of the respondent’s solicitors, in which he calls the attention of the 
respondent to the fact that certain shippers and truckers were dis- 
satisfied with the service which they were getting from the respondent. 
Compton stated “Rest assured I spent considerable time with these 
different men and reviewed past favors and satisfactory sales, etc., and 
they all felt better when I left them... .” Keis testified that he did not 
regard this statement as more than an indication that the respondent 
was trying to make a special effort to give satisfactory service and 
retain a man’s business. He admitted, however, that he would not 
regard the doing of the “best selling job possible” as a special favor 
because a commission firm is supposed to do its best for every patron. 

There is evidence indicating that the respondent follows the policy 
of attempting to place truckers in certain localities. In a letter ad- 
dressed to Compton by the respondent, under date of January 23, 1940, 
the following statements were made: 


“ .. we, if course, know that it is hard to be all over but when we lose a 
town like Lake Lillian, Minnesota, and we don’t attempt to put in a new man 
or someone to take his place, even though this certain party may be going 
somewhere else, it just seems as though we are overlooking something.” * * * 

“Now, another real customer, one your best, that we have lost and you, no 
doubt have observed it on our shipaway list, is our friend, Tom Arntzen at 
Montevideo. A good booster like this party was, and then this party slipped 
away for the past thirty or sixty days, surely something should be done as no 
other Montevideo trucker is on our list, and when Tom, as a booster as he has 
been, is not given enough consideration to check him up, surely we are lax in 
some place. 

“There is another party who, of course, has not been as solid as Tom Arntzen, 
but we have no other party out of there, and that is Pilotte out of Sedan. He 
has given us practically nothing, and you know, Clarence, he is indebted to us 
for certain things we did, and what he needs, of course, is a real good talking 
to, one of those cases where you just have to take him on his knee and give 
him a good preaching to, as he should be reminded that if it were not for the 
Midwest and the help we gave him, he, perhaps, would not have his truck.” 
** * 


“This Amundson had been, I believe, one of our best customers in years 
gone by, but he needs, like everyone else, a certain amount of following up as 
naturally there are hundreds of parties who have favors to ask of him, and 
even if the commission man does not see him, he has farmers who might ask 
him to ship the stock to some friend of theirs.” 
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Keis testified that the respondent may assist particular truckers in 
building up their trucking business. He stated that truckers may re- 
quest some member or employee of the respondent firm to go out and 
look over the livestock of some feeder. The respondent will do this. 
The record contains a copy of a letter addressed to Ben Quistad by 
the respondent in which he is assured that the respondent would do 
everything to help build up a good trucking business for him. In the 
letter, Quistad is told that the respondent has written to the South St. 
Paul Reporter and requested that the local livestock paper be sent 
to Quistad. In this letter, it is stated that the respondent is paying 
for this paper, indicating that it expects to obtain business from him. 
The record contains evidence with respect to other instances in which 
the respondent sent the local market paper to truckers. Copies of 
various letters contained in the record indicate that the respondent 
devotes considerable effort to the solicitation of the business of truckers 
and various means are used to influence the truckers to bring livestock 
to the respondent. The evidence also shows that the respondent at- 
tempts to influence truckers to move to certain areas for the purpose 
of hauling livestock from certain territories. These communications 
also indicate that the truckers are using their efforts to secure business 
for the respondent. The evidence shows that the respondent gave 500 
circulars to Stanley Peterson, a trucker. These circulars consist of 
advertising material which contained the picture of Peterson and his 
truck. In several other instances, the respondent furnished circulars 
to truckers. In some instances, the respondent furnished Christmas 
cards to truckers, but Johnson testified that the truckers paid for 
these cards at cost. 

Johnson testified that the respondent might instruct solicitors to 
work in a particular territory and work with truckers, but they were 
instructed to solicit for the respondent and not for the truckers. The 
record contains a copy of a letter, dated September 17, 1940, which 
Johnson wrote to a trucker in which he said: 


“We feel that maybe our man can do some good for you also, Mr. Case, as 
naturally he will aim to speak a good word for you and go around the country 
soliciting this business not only for Midwest but also for Ross Case, and if we 
can be of some service to you we will be happy to have been able to do 


something for you.” 
Johnson admitted he had written other letters of the same import. In 
another letter addressed to a trucker, Johnson stated that: 


“the purpose of our having men on the road is not only to make new 
contacts and acquaintances but it is mostly to see if we can’t help the truckers 


in some way... .” 
Johnson testified that the word “mostly” should be changed to read 


“partly”. 
The evidence shows that the respondent has at various times invited 
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both truckers and shippers to attend the Minnesota State Fair at the 
respondent’s expense. There is evidence which shows that on some 
occasions the respondent receives more animals from a trucker than 
should have been delivered according to the livestock contract. John- 
son testified that the respondent tries to find out who the owner is 
by getting in touch with the trucker. He has never contacted the 
owners in such instances. He stated that if the trucker does not know 
what to do with the extra animal, it is turned over to the stockyard 
company. However, in those instances in which truckers have brought 
livestock to the respondent belonging to different owners in which there 
happened to be an extra animal in the consignment, the animal has 
been sold and the proceeds remitted to the trucker. This has been 
done even though the respondent knew that the trucker was not the 
owner because it depends upon the trucker to determine the ownership 
of the extra animal. On October 12, 1939, the respondent received a 
mixed ownership load of livestock which was trucked to market by 
Chris H. Peterson. According to the livestock contract, 16 of these 
sheep belonging to Anton Evjen bore no brands or marks of identifica- 
tion. The other sheep in the load were apparently marked so that they 
could be identified. There was an extra head of sheep in this load which 
apparently bore no mark or identification. The respondent accounted 
to Evjen for the 16 sheep. The respondent first. prepared an account 
sale showing that it accounted to Evjen for 17 sheep and a check cov- 
ering the net proceeds of 17 sheep was prepared payable to Evjen. 
The check was cashed by the respondent. Another account sale, dated 
the same day, was prepared bearing the notation “Memo”. By this 
second account sale, an accounting was rendered to Evjen for 16 sheep. 
New checks were issued on October 14, 1939. One of the new checks 
was drawn in favor of Evjen for the proceeds of 16 sheep and the other 
check was drawn in favor of Peterson for the net proceeds of the one 
sheep. Johnson addressed a letter to Peterson on the same day stating 
that the statement covering 17 sheep was being sent to him even though 
made out to Evjen. Johnson explained that there were only 16 sheep 
listed as belonging to Evjen on the livestock contract. Johnson ex- 
plained also that there was one head of sheep short in a lot of belonging 
to a particular owner and which were turfied over to another commission 
firm for sale. Jolinson stated that he was referring the matter to Peter- 
son for the purpose of checking before the returns were given to the 
owner. Peterson replied saving that he was returning the accounting 
for the 17 sheep. He suggested that the respondent prepare an ac- 
counting to Evjen for 16 sheep and to make out a check to Peterson 
for the one head. He stated if a claim was made later by any party, 
the check would be turned over to the rightful owner. 

Sometimes the respondent buys livestock for truckers and the regu- 
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lar commission for that service is charged. Keis testified that truckers 
have been allowed to return livestock if there were good reasons for 
permitting it to be done. He stated that an animal might be sick’ and 
the trucker would wish to return it and have it resold. He did not 
think it proper for the commissionman to bear the loss. There is in 
evidence a letter, dated March 5, 1940, which was written by Keis to 
Morrel Agre, Sacred Heart, Minnesota, a trucker. This letter indi- 
cates that the respondent bought a cow for Agre. The cow proved to 
be unsatisfactory and Agre returned her to the respondent. The re- 
spondent sold the cow and Keis said in his letter: 
“T am sort of sorry as she did not quite pay out, but we will have to pick 
you up something, if you will let me know, that will sort of make up for it. 
“We gave you credit on the account and that leaves a small balance due 
which we possibly will be able to work out on some other cattle on which you 


might get an order, some of these backward springers or the like that you can 
work off, so you let me know and I will look after it myself.” 


Keis testified that he had no recollection of the facts concerning this 
transaction. He said that he buys feeders for truckers and also buys 
dairy cows for them. He has instructions to buy good ones but he often 
has to rely upon what the seller tells him. Sometimes the animals are 
not what they are represented to be and they are returned and sold 
for killers. Keis did not know whether that was applicable to the Agre 
transaction. He did state that the respondent extended credit to Agre 
when the animal was taken out of the yards. 

Johnson testified that the respondent had not financed truckers but 
had helped some of them in connection with obtaining their trucks and 
licenses. He stated that the respondent had endorsed notes at the bank 
in that connection. This is done with the expectation or the hope that 
the truckers will bring business to the respondent. No charge is made 
for this. On one occasion, the respondent had to make good on a note 
because of a default. In this case the respondent lost a little over 
$100. There was also a default in another instance but Johnson thought 
that the respondent had been reimbursed for that loss. 

Carl Jergenson, residing at Benson, Minnesota, testified that about 
half the farmers leave it to his judgment in selecting a commission 
firm. He said that Compton, respondent’s solicitor, had tried to induce 
him to deliver livestock to the respondent. He said that Compton 
told him that he (Jergenson) would get a percentage of the commis- 
sions if he would haul more livestock to the respondent. This was in 
the spring of 1940. He refused to accept Compton’s proposition. Later 
when he was at the stockyards, Keis talked to him about it and told 
him that he (Keis) and Compton had talked it over and that they de- 
cided that if Jorgenson did not haul more livestock to them they would 
put a trucker in to run him out of business. Jergenson stated that he 
went to the office of the supervisor and told him about this conversation. 
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Compton, who has been a solicitor for the respondent since 1934, 
testified that he never had any conversation with Carl Jergenson in 
1940. He stated that he never had any conversation with Jergenson 
at any time relative to the splitting of commissions and that he never 
offered to split commissions for any business trucked to Midwest. 
Compton has solicited the business of Stanley Peterson who is a farmer 
und trucker. Quite frequently during the year 1940, he received com- 
munications from the respondent relative to truckers who haul live- 
stock to the respondent from his territory as well as those who were 
shipping away to other firms. He has known Carl Jergenson since 1928, 
and he knows that Jergenson has hauled livestock to the respond- 
ent. Compton has been soliciting Jergenson’s business since 1934, 
but he has not called on him every year. He stated that he had 
not solicited his business since 1935. He has not solicited him since 
because Jergenson did not seem to approve of the members of the 
firm or of Compton. As a result of some difficulty between them, 
Compton testified that Jergenson told him that he would haul live- 
stock to the respondent only when directed to do so by the shippers. 
This difficulty arose in 1935 and Compton said that he had never called 
on Jergenson since that time. Keis stated that he positively had 
no conversation with Jergenson in the spring of 1940 of the character 
of that related by Jergenson. He is also very positive that he would 
have remembered it if he had had such a conversation. According to 
the copy of the account sale which was introduced in evidence, Jergen- 
son trucked nine of his own cattle to the respondent on March 18, 1938. 
In a letter dated March 16, 1938, addressed to Alden Johnson, re- 
spondent’s president, by David Johnston, respondent’s solicitor, the 
following statement is made: 


“'..Clarence (Compton) and I spent Monday and Tuesday together. 
But we had reasons to do that. We spent a little time with Carl Jergenson 
together as Carl seems to have a little hard feeling for no reason so we thought 
it was better to get a little friendly with him to see if he wouldn’t turn a 
little more business to Midwest.” 


On the same date Johnston addressed a letter to Max Alberts and said: 


“T thought that I would drop you a line to say that Carl Jergensen bought 
9 head of cattle from Myron Johnson. Myron sells mostly to Montevideo. 
Carl paid $661.50 for these cattle. Kelly and I were along when he bought 
them. Max I hope that you can get Carl out on these cattle. I think that he 
will have them in on Friday’s market. Do all you can as I think it won’t 
take so much to get more business out of Carl than Midwest has been getting. 
As Kelly and I spent a little time with him together. He should have a 
better feeling towards Midwest.” 


From these letters, it appears that Jergenson took livestock of his own 
to the respondent after the alleged difficulty between him and the 
respondent. Moreover, it appears that Compton actually did solicit his 
business after that. 

Keis testified that he was ill from May to October in 1940 and that 
his illness had seriously impaired his memory. In view of his testi- 
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mony in which he appeared not to recall any events connected with 
transactions which occurred in 1940, his testimony to the effect that 
he had not had a conversation with Jergenson of the character of that 
sworn to by Jergenson is of doubtful probative value. It seems entirely 
possible that Keis may have had a lapse of memory also with respect 
to that matter. There is a conflict in the testimony concerning the 
Jergenson incident, but the testimony of Jergenson seems entitled to 
credence. 

There is evidence that a trucker hauled livestock to the respondent 
in direct disobedience of the instructions of the shipper. On November 
21, 1941, Oscar Felt of Lowry, Minnesota, addressed a letter to the 
respondent in which he said the following: 


“Am mailing you check and invoice of cow a reactor through Bangs Test. 
This consignment was not properly handled by O. S. Barsness, trucker of Star- 
buck. This is the kind of service he has done for me now the last 3 shipment. 

“T am a member of Central Commission, and he has been told to send all 


my stock to Central.” 


The record indicates that the respondent furnished meals to a person by 


the name of Barsness on three occasions in the year 1940. 


MISAPPLICATIONS OF TARIFF 

The Government accountant made a test of the respondent’s records 
for certain periods of the year 1940 for the purpose of determining 
whether the respondent’s tariff had been properly applied. He paged 
through the accounts of sales for those periods and picked only those 
from which it was readily apparent that the tariff had been improperly 
applied. He presented in evidence details with respect to eleven trans- 
actions involving the sales of “plants”. In six instances there were 
undercharges and in five instances there were overcharges. He also 
prepared an exhibit covering transactions which are referred to as 
resales out of purchases.” In 17 listed transactions, no commis- 
sion was charged. From records of transactions during January 
and February 1940, the accountant gave the details of nine trans- 
actions in which the tariff was misapplied to sales of livestock for 
shippers. In this connection, there were two overcharges and seven 
undercharges. The accountant stated that he found instances in which 
the respondent had made errors in the application of its tariff and had 
corrected them. It was his assumption that all mistakes had been cor- 
rected, but he found no corrections covering the transactions concern- 
ing which he testified. The accountant did not make an attempt to 
apply the tariff to all of respondent’s accounts of sales. 

The respondent offered various explanations for the misapplications 
of its tariff. In some instances they were explained as human errors. 
In other instances, the question of the application of the proper rates 
and charges involves interpretation of the respondent’s tariff. The 
respondent points out the fact that it handles a large number of trans- 
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actions in the course of a year and contends that occasional errors can 
not be avoided. The evidence indicates that during the months of 
January and February 1940 the respondent prepared and issued be- 
tween ten and twelve thousand accounts of sales. 

One transaction involved the sale of 21 steers for Dave Malm on 
Februdry 5, 1940. The respondent charged the regular commission 
rate of 70 cents per head, or $14.70. On the account sale it is indi- 
cated that these animals were “plants.” The Government accountant 
testified that in this instance there was an overcharge of $7.35. He 
based that on Section F of the respondent’s tariff which covers the sale 
of “plants”. This section reads as follows: 


“Commission for selling “plants” for regularly established and_ licensed 
traders will be one-half of the foregoing drive-in per head rates, subject to the 
maximums of one-half the drive-in maximums, provided the livestock planted 
with the commission firms has been purchased in the St. Paul Union Stock- 


yards.”’ 


The regular drive-in rate on cattle is 70 cents per head. Malm testified 
that he was satisfied with the charge made. He stated that he went to 
the country and bought these cattle and had them trucked to market. 
It was his testimony that the transaction was really made in the coun- 
try, but the animals were weighed through the Bennett Commission 
Company. He stated that the cattle arrived at the market late at night 


and when he went down to the market the next morning he found that 
he was not on the open order. Apparently the respondent takes the 
position that since Malm was not on the open order, the full, rather 
than the half, commission would apply. There is in the evidence a copy 
of an account purchase showing that the respondent bought these cattle 
from the Bennett Commission Company for the account of Dave Malm. 
A commission of $10.50 was charged for this service. The respondent’s 
evidence, offered in justification for charging a full selling commission 
on this transaction, is somewhat confusing. Aretz testified that a 
regular trader is one who is registered with the Secretary of Agriculture 
and is on the open order. He stated that it is pretty common knowl- 
edge around the yard as to who-is registered to deal and speculate in 
livestock. He said that if one is not lawfully registered to deal and 
speculate in livestock, the full truck-in commission charge is made. 
This would be true even though the animals would be classed as 
“plants”. It is his view that the fact that the word “plants” appears 
on the account sale is not sufficient without other information to deter- 
mine the tariff rate which is applicable. It might or might not repre- 
sent a trader’s plant within the meaning of the tariff schedule. He 
expressed the opinion that the full rate was proper because Malm had 
been taken off the open order by the stockyard company. Aretz did not 
actually know whether Malm was on the open order or off of it at the 
time of this transaction. He stated that he did not know why he made 
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out the account sale the way he did, except that the tickets were made 
out that way. He did remember that he checked at some time the 
matter of Malm’s being on the open order. He did not remember when 
he made the inquiry and stated that it may have been sometime after 
this proceeding was instituted. It was Malm’s view that if a person is 
registered as a dealer, he is entitled to a half commission. There is 
nothing in the respondent’s tariff which appears to justify the method 
of applying the rates and charges used in this transaction since the 
tariff itself does not define “regularly established and licensed traders” 
as those who are on tne open order. 

Among the alleged misapplications of the tariff, the Government ac- 
countant listed a sale made for E. B. Beck & Company on February 3, 
1940. The proper commission to be charged was $8.75, whereas the 
respondent charged $15, resulting in an overcharge of $6.25. There 
was also listed a sale made for the same trader on February 13, 1940, 
on which a commission charge of $6.50 should have been made, whereas 
no charge was actually made. The respondent introduced duplicate 
accounts of sales covering these two transactions. The account sale 
covering the second transaction carries the notation “Due” under the 
heading of “Commissions”. It is the respondent’s position that the 
oversight in charging the full commission in the first transaction was 
discovered and the correction was made on the second account sale. 
The respondent states that it makes its corrections of commissions in 
the case of “plants” in this manner. In this connection it should be 
noted that the amount of the overcharge in the first instance was $6.25, 
whereas the amount of commission due on the second transaction was 
$6.50. Even if these transactions are as the respondent represents, 
there is nothing on the second account sale to show the meaning of the 
word “Due” or that any correction was being made for an error in a 
previous transaction. 

Aretz testified that “resales out of purchases” represent those trans- 
actions in which more livestock is bought than is needed for an order or 
which do not suit the order. The excess animals or the unsuitable ani- 
mals, as the case may be, are put back on the market and sold. It 
was the general practice of the respondent not to charge a commission 
in those instances. If a person had an order filled and then decided 
that he did not want the livestock and asked to have them resold for 
his account, the full commission was charged. Aretz reviewed the 
transactions which the accountant classified as “resales out of pur- 
chases” and stated that those were instances in which it was assumed 
that no charge should be made since that was in line with the practice 
of the respondent. He stated that that practice has now been changed 
and a commission is charged in all transactions except in those in- 
stances where there are reactors after a test. Aretz testified that he 
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never looked into the matter whether the tariff of the respondent ex- 
empts resales out of purchases from a commission charge. 

Another type of tariff misapplication is illustrated by a transaction 
in which the respondent sold a cow and a calf for A. A. Kirchner on 
January 16, 1940. A charge of $1.40 was made for selling services, 
whereas the Government accountant determined that the proper charge 
was $1.20. Under the provisions of the respondent’s tariff, animals of 
the bovine species are classified as between cattle and calves and a 
separate rate or charge is specified for each of these two classes. The 
classification is based upon weight. Animals weighing 300 pounds and 
less are classified as calves. In the Kirchner transaction, one of the 
enimals weighed 300 pounds and according to the provisions of the 
respondent’s tariff, the calf rate would apply. The other animal 
weighed 880 pounds. Apparently, the respondent applied the cattle 
rate of 70 cents per head to both of these animals. There was a failure 
here to observe carefully the provisions of the tariff. 

The respondent’s records contain a duplicate copy of an account 
sale showing that an accounting was made to Robert Beckley on Janu- 
ary 16, 1940, covering the sale of three cattle. The total commission 
charge is shown as $2.60. At the regular rate of 70 cents per head, the 
charge should have been $2.10. The accountant cited this as an in- 
stance of an overcharge of 50 cents. The respondent produced a second 
duplicate account sale which was rendered on the same day to Robert 
Beckley for which an accounting was rendered for two cattle. The 
commission charge in that transaction was $1.40. Each of the five 
animals was weighed separately. Under the provisions of the tariff, a 
charge of 25 cents per draft is made in addition to the regular com- 
mission charges when there are more than three drafts in a consign- 
ment. This provision is subject to certain maximum limitations. The 
respondent explained that probably two cattle were sold first and 
Beckley, who may have been present at the market, requested an ac- 
counting so that he might take the money and leave. The other three 
animals in the consignment were sold and the second account sale was 
made for the two extra drafts. This appears to be a plausible explana- 
tion for the alleged overcharge in this instance. Here again, however, 
the respondent has not made any record on one account sale which in 
any way relates it to the other. 

On January 23, 1940, the respondent issued an account sale to F. A. 
Sterns covering the sale of 74 cattle. They were weighed in six drafts 
and according to the accountant’s calculations, there was an under- 
charge of 75 cents. Apparently, the difference between the respondent 
and the accountant on this transaction turns upon the interpretation 
of the tariff with respect to extra draft charges. Section C, covering 
service and special charges, of the tariff reads, in part, as follows: 
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“25¢ each weight draft in excess of 3. Maximum $3.00 per single deck rail 
load or single owner truck load. Maximum $3.50 per double deck rail load 
or equivalent single owner truck load.” 

The accountant took the view that, if animals belonging to one owner 
arrive in several truckloads and are handled and accounted for as one 
lot, the application of extra draft charges would depend upon whether 
the animals in the lot were weighed in more than three drafts. The 
respondent apparently takes the view that the application of the extra 
draft charges depends upon whether there are more than three drafts in 
any one load. There is nothing in the record to show that these animals 
were handled according to separate loads. Under those circumstances, 
it seems entirely logical to base the determination of the charges upon 
the interpretation used by the accountant. 

In several transactions listed by the accountant as illustrative of 
misapplications of the tariff, it appears that the accounts of sales bore 
notations which were misleading. One of these is a duplicate account 
sale in which the respondent accounted to Gust Trelstad on January 
23, 1940, for one cow and four calves. In making a note for its own 
convenience on the account sale, the respondent listed four hogs instead 
of four calves. Apparently, the person who made up the accountings 
was guided by the designation of four animals as hogs rather than 
calves. The difference in the rates on the two species accounts for 
the alleged undercharge in this instance. In another instance, the 
accountant listed a transaction in which the sale of one cow and one 
calf was made for Ford Brandt on January 19, 1940. The respondent 
produced a duplicate account sale showing pencil corrections. Accord- 
ing to these corrections, there were three calves in the consignment. 
The result of the difference in the number of animals listed would 
account for the alleged undercharge which was set up by the accountant. 
The respondent contends that the accountant should have been guided 
by the figure “3” which was entered under calves as a note for the 
respondent’s convenience’on the account sale. The accountant was 
guided by the listing of the animals on the account sale according to 
drafts and was not guided by the total figure which the respondent 
placed on the account sale for its convenience. It appears that the 
original account sale showed one cow and one calf in this consignment. 
Apparently, the pencil figures were placed on the duplicate account 
sale after the account sale had been prepared. The respondent intro- 
duced a scale ticket covering the weighing of a draft of two calves hav- 
ing a total weight of 415 pounds. This scale ticket supports the re- 
spondent’s contention that their correction of the account sale to show 
two calves instead of one head of cattle in the draft weighing 415 
pounds was proper. 

The respondent raises the question whether, in checking the applica- 
tion of a tariff, it would not be necessary to go to other records besides 
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the account sale. The records referred to were scale tickets, remittance 
checks, and the livestock contract. The accountant took the position 
that the account sale is supposed to be a correct reflection of the facts 
with respect to a transaction and, therefore, it should not be necessary 
to check other records for the purpose of determining whether the 
tariff had been properly applied. If an account sale does not correctly 
reflect the facts with respect to a transaction and thereby makes it im- 
possible to determine whether the tariff has been correctly applied, it is 
obvious that the accounting to the shipper has not been proper. For 
the purpose of determining the correctness of the application of the rates 
and charges, it seems that it would be reasonable to rely upon the as- 
sumption that the account sale was true and correct. However, the 
imperfections in the information contained on the accounts of sales 
serve to explain only a few of the tariff misapplications which were 
listed by the accountant. The accountant expressed the view that, in 
determining whether the tariff is properly applied, he is justified in 
relying on the accuracy of the information in the body of the account 
sale. 

Keis stated that he had nothing to do with the application of the 
tariff. Beulah Smeltzer, a clerk who has been employed by the re- 
spondent for a period of ten years, testified regarding the procedure 
followed in preparing accounts of sales. The preparation of the ac- 
counts of sales is often started as soon as the truck livestock contract 
is received. This contract contains, among other things, the names of 
the owners of the livestock contained in the truckload, and the number 
of each species of livestock. Cattle and calves are listed separately. 
When the livestock is delivered at the stockyard, an employee of the 
stockyard company receives and counts the animals. He prepares a 
chute ticket which constitutes a receipt for the livestock. Usually the 
trucker delivers the livestock contract promptly to the office of the 
commission firm. After livestock is delivered by the trucker to the 
stockyard company, an employee of that company, in turn, makes 
delivery té the commission firm to which the livestock is consigned. 
The employees of the commission firm take the livestock to pens as- 
signed to it by the stockyard company where the livestock is sorted, 
watered, and fed in preparation for sale. After the sale is made, em- 
ployees of the commission firm drive the livestock to the scales where 
it is weighed in drafts according to the lots in which the livestock was 
sold. If the livestock of each owner in a consignment is sold in lots at 
several different prices, each lot is weighed separately, and a separate 
scale ticket is issued. The scale ticket shows the person from whom 
and to whom the livestock is weighed and the name of the owner. It also 
shows the number of head of livestock and the price at which the live- 
stock was sold. The weight is stamped on the ticket by a type-regis- 


















A. D. 438, MIDWEST FARMERS, INC. 291 


tering beam. The information which is necessary in completing the 
preparation of the account sale is contained on the scale ticket. It 
often happens that scale tickets are not received in the office until late 
in the day. In order to expedite the preparation of accounts of sales, 
the work is started by recording on the accounts of sales certain infor- 
ination appearing on the truck livestock contract. The information 
thus placed on an account sale may consist of the name of the owner, 
the name of the trucker, yardage charge, insurance charge, the hauling 
rate, the cost of transit insurance, and the amount of the commission. 
The extent to which the details can be recorded on the account sale 
before receiving the scale ticket depends upon the nature of the con- 
signment and the number of head in it. The information with respect 
to the price and weight of each draft of animals in a consignment is 
recorded on the account sale after the scale tickets are received. The 
final computation of the total charges and the net proceeds is then 
made. It is not always possible to determine from the truck livestock 
contract what the commission charges will be. It may be that the 
livestock would have to be weighed in a larger number of drafts than 
was anticipated, making the application of extra charges necessary. It 
is also possible that an animal which was classified as a calf may, after 
weighing, be found to fall in the class of cattle, or vice versa. The 
classification of cattle and calves by the trucker in the livestock con- 
tract or by the yard employee in making out the chute receipt is based 
upon an estimate. For tariff purposes, animals weighing 300 pounds 
and less are classed as calves. The only way in which it can be defi- 
nitely determined what bovine species falls in one class or the other is 
by examining the information on the seale ticket. It may happen that, 
in making out the account sale, the classification of the trucker or yard 
employee will be followed and later it will appear from the scale ticket 
that the animals are not properly classified. In such instances if the 
commission has already been figured and entered on the account sale, 
corrections should be made. According to the explanation made by the 
respondent, the clerks will sometimes forget to make the necessary cor- 
rections. Frequently, the completion of an account sale is done by a 
different person from the one who begins its preparation. There is a 
tendency in such instances for the second person to rely upon the 
accuracy of the information entered on the account sale by the first 
person. This is offered as a further explanation for failure to make 


corrections before the account sale is issued. 

There are instances in which the commission can be calculated accu- 
rately before the scale tickets are received. Such instances a ppear to be 
those in which there are not enough animals in a consignment to make 
possible more than three drafts when they are weighed for sale and 
when there can be no question about the classification of cattle sepa- 
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rately from calves. The respondent recognizes that the scale tickets 
present’ the only authentic information upon which the tariff can be 
properly applied in instances other than those just mentioned. Not- 
withstanding this fact, the evidence discloses that employees of the 
respondent do not exercise the proper care in checking the calculation 
of commissions in accordance with the information contained on the 
scale tickets. 


FarLurE TO Keep Proper Books AND RECORDS 


Reference has already been made to some of the evidence pertaining 
to the type of records kept by the respondent, relating to the purchase 
of meals. In the opinion of the Government accountant, such records 
are inadequate. Frequently the time at which and the name of the per- 
son by whom the meals were taken have not been recorded. Generally, 
the record submitted by Compton, one of the solicitors, gives all the 
essential details with respect to expenditures while on his trips. The 
other solicitors did not usually give the details. Their statements merely 
show that meals and entertainment were furnished. The other em- 
ployees who incurred expenses on behalf of the respondent turned in 
monthly statements which showed little, if any, detail. Usually, those 
statements merely show expenses for meals or for entertainment. They 
also show expenses for the use of a car, but no details were given as to 
the occasion for the use of the car. 

The evidence has already been discussed with reference to the in- 
sufficiency of the accounts of sales in which the respondent purchased 
livestock from its own consignments in that the duplicate accounts of 
sales do not show that the respondent was the actual purchaser. In 
the place of the buyers’ names, the respondent used designations which 
do not disclose the facts. The respondent’s records were false in at 
least one instance in that they showed a sale to Frank Massman 
when, in fact, such designation was fictitious. 


FINDINGS OF FACT 


1. Respondent is a corporation registered under the act as a market 
agency and dealer. At all times here involved, it engaged in the busi- 
ness of buying and selling livestock on commission and for its own 
account in South St. Paul, Minnesota, at the St. Paul Union Stock- 
yards, posted by the Secretary of Agriculture as a stockyard within the 
meaning of the act (9 CFR 204.1). Respondent began business in 
1931. Alden H. Johnson and Joseph J. Keis have been officers since it 
began, and were its only officers at the time of the hearing, Johnson 
being president and treasurer, and Keis being vice president and secre- 
tary. Max J. Alberts was its cattle salesman from respondent’s begin- 
ning until January 1942, and was treasurer from about 1937 to Janu- 
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ary 1942. In 1937, Johnson, Keis, T. A. Rude, and a Mr. Gaffney were 
the four equal shareholders in respondent. In 1937, Rude retired, and 
Alberts took over his one-fourth interest. About 1938, when Gaffney 
died, his shares were divided equally among Johnson, Keis, and Alberts, 
and each of these latter three remained the equal one-third owners of 
respondent at the time of the hearing. 

2. At divers times during 1940 and 1941 respondent issued accounts 
of sales to consignors for whom it had sold livestock, showing thereon 
as purchasers only unexplained initials, instead of the true names of 
the persons to whom the livestock had been sold. 

3. At divers times during 1940 and 1941, respondent sold livestock 
to-its officers and employees and to itself without disclosing such fact 
to the consignors of the livestock. 

4. During 1937, 1938, 1939, and 1940, Max Alberts, an officer and 
cattle salesman of respondent, received and accepted gratuities in cash 
and other things of value, in addition to the proper commissions for 
selling services, from a speculator and dealer who planted livestock 
with respondent for sale for his account and who, from time to time, 
purchased livestock sold on consignment by respondent. 

5. Respondent, in the spring of 1940, acting through C. L. Compton, 
one of ius employees, attempted to induce a commercial trucker of live- 
stock to deliver livestock to respondent for sale by offering him a per- 
centage of the commissions which respondent would receive for selling 
the livestock. Upon the refusal of the trucker to accept this offer, 
respondent, through Joseph J. Keis, one of its officers, threatened to 
put a truck into operation in competition with the trucker and force 
him out of business unless he would deliver more livestock to respondent. 

6. Through various devices, such as solicitation, buying meals, pro- 
viding entertainment, and furnishing advertising material and financial 
support, respondent has attempted to attract the business of livestock 
truckers, although respondent knew that the truckers often are author- 
ized to determine to which commission firm the livestock would be 
delivered. 

7. During 1939 and 1940, respondent offered and gave gratuities in 
the form of meals, subscriptions to market papers, printing services, 
and other things of value to truckers and shippers who delivered or 
consigned livestock to it for sale on commission. 

8. During 1937, 1938, 1939, and 1940, respondent. sold livestock con- 
signed to it for sale on commission to a speculator who engaged as a 
dealer at the stockyard but was not registered under the act as a dealer. 

9. During 1940 and 1941, respondent issued accounts of sales which 
carried the following statement: 


“FREE SERVICE. To promote prompt payment of proceeds to our patrons, 
we assume for them without charge or profit to ourselves, the responsibility 
for collecting and paying out the following charges: Items 1 to 4, paid to 
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Stockyards Company for Yardage, Feed and Bedding (We make no profit of 
any kind on feed charges); Item 5 to Hog Inspection Fund, for dockage in- 
spection; Item 6, to State of Minnesota, for weighing; Item 7, to Fire Insur- 
ance Company, for fire insurance protection of stock while in the yards.” 
This statement is untrue and misleading in that respondent is com- 
pensated for the services rendered through its selling commissions, and 
the services are not rendered free and without profit. 

10. About October 22, 1941, in connection with the purchase and sale 
of five cattle, respondent made entries in its books and records showing 
that the cattle had been handled for the account of Frank Massman, 
knowing that this was untrue, Frank Massman being a fictitious name. 
These false entries were used and served to conceal the fact that the 
profits realized were paid to an employee of a dealer at the stockyard. 

11. At divers times during 1940, respondent assessed and collected 
charges for selling livestock different from the charges for its services 
specified in its tariff on file with the Secretary of Agriculture and then 
in effect. 

12. Respondent has failed to keep records showing all the facts, in- 
cluding names of persons involved, regarding gratuities in the form of 
meals, subscriptions to market papers, printing services, and other 
things of value furnished to truckers and shippers who deliver or con- 
sign livestock to it for sale on commission. 

13. Respondent’s records show that livestock consigned to it for sale 
had been sold to “A a/e MF”, “L a/e Mid”, 2 a/e Midwest F”, “F”, 
“GG”, “C”, “P”, and “S & F”’, and similar designations, when in fact the 
purchasers were respondent’s officers and employees, or the respondent 
itself. 

14. Prior to January 1942, Max Alberts was respondent’s cattle sales- 
man, its treasurer, and one of its three stockholders. In January 1942, 
as a result of the Massman transaction mentioned in Finding 10, he was 
discharged as cattle salesman and voted out as treasurer. At the time 
of the hearing he still held his stock in respondent but was employed by 
one of respondent’s competitors. 


CONCLUSIONS 


In selling livestock on commission, respondent acted as agent for the 
shipper, who was usually absent. In this situation, it is the agent’s 
duty to report fully to its principal. Respondent claims it used initials 
instead of the buyer’s name to save time, that the Department had not 
directed otherwise, and that the shipper, if interested, could require and 
ascertain the buyer’s name. ‘The agent’s burden of reporting is not met 
if the principal is compelled to make inquiry. Failure to report fully 
is an unjust, unreasonable, and discriminatory practice declared unlaw- 
ful by section 307 of the act. Section 201.19 of the regulations then in 
force (9 CFR 201.19) specifically required that the account of sale 
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show the “name of the purchaser, . . . and such other facts as may be 
necessary to complete the account.” 

An agent selling livestock is interested in getting the highest possible 
price. If the agent sells to itself or to one in whom it has an interest, 
there enters a different interest, that of getting the lowest price. When 
these conflicting interests are present, the principal should be fully in- 
formed. Section 201.13 of the regulations (9 CFR 201.13) requires 
that a market agency selling to anyone in whose business it has ‘an 
interest “shall promptly disclose such fact in accounting to the owner 

.’ Failure to make such disclosure is an unfair, unjustly discrimi- 
natory, and deceptive practice made unlawful by section 312(a) of 
the act. 

Respondent contended that, as it was not shown that the shippers in- 
volved suffered losses, or that respondent intended to defraud, no viola- 
tion had been proved. These contentions are not well taken. The act 
and the regulations forbid practices which are deemed likely to result 
in harm to shippers of livestock. By following such practices, as is 
shown in Findings 2 and 3, respondent violated the law. 

At the argument, respondent conceded that receipt of money from 
Malm by Alberts was reprehensible. Section 403 of the act provides 
that the act of an officer or employee shall in every case be deemed 
the act, as well, of a market agency. Respondent, then, is responsible 
for the facts mentioned in Finding 4, which constitute an unfair prac- 
tice and a violation of section 312 of the act. 

Much of the livestock coming to South St. Paul is sent by truck. 
Many shippers leave it to the trucker to decide which commission firm 
will handle the livestock to the shipper’s best advantage. In making 
this selection, the trucker should serve the shipper’s interest and choose 
.the firm he thinks most likely to get the best price for the livestock. 
Anything tending to influence that choice, other than the quality of 
service rendered by the various firms, is detrimental to shippers. At- 
tempts to influence truckers by coercion, gratuities, or otherwise, as 
mentioned in Findings 5, 6, and 7, constitute unfair and deceptive prac- 
tices by respondent, in violation of section 312 of the act. 

Respondent contended that gratuities would not influence truckers. 
If it did not hope for some return, such as more business from the 
truckers, it probably would not have paid out what it did for gratuities. 
In this connection, it should be mentioned that, in BAI Docket No. 
397, In re Midwest Farmers, Inc., this respondent was ordered, on 
March 2, 1933, to “cease and desist from the unfair and deceptive 
practice and device of giving or offering to give money or any part of the 
commissions to a livestock trucker for the purpose of inducing said 
trucker to deliver to the respondent livestock transported by him to a 
stockyard for sale on commission.” 
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Gifts of subscriptions to a market paper constituted only one of a 
uumber of kinds of gratuities given to truckers by respondent. It was 
contended at the argument that such gifts, by long custom, were not 
objectionable. As other gratuities and methods of influencing truckers 
are sufficient to support the conclusions and order herein, and as the 
question for the present and future seems now settled by revised regula- 
tions issued on January 8, 1943 (9 CFR 201.54; 8 F.R. 399), this 
contention need not be here resolved. 

The speculator mentioned in Finding 8 should have registered before 
engaging as a dealer at the stockyard. Respondent’s sales of con- 
signed livestock to him before he registered deprived its consignors of 
protection the act intended that they should have, and constituted an 
unfair and discriminatory practice forbidden by the act. 

Respondent’s circulation of the untrue statements mentioned in 
Finding 9 constituted an unfair and deceptive practice, in violation 
of section 312 of the act. 

The false entries mentioned in Finding 10 are violations of Section 10 
cf the Federal Trade Commission Act, incorporated by reference into 
this act, for which respondent is responsible, although it took some 
action against Alberts because of such entries. 

It does not appear that respondent wilfully misapplied its tariff, as 
mentioned in Finding 11. Section 306 of the act forbids tariff misappli- 
cations. While serious disciplinary action would not be taken for 
eccasional unintentional errors likely to occur in all human undertak- 
ings, great care should be used in seeing that the tariff is correctly ap- 
plied, and since an order is being issued against respondent, it should 
direct respondent to cease and desist from misapplications. 

Section 401 of the act requires a market agency to keep such records 
“as fully and correctly disclose all transactions involved” in its busi- 
ness. Failure by respondent to show all details of its expenses and the 
true names of purchasers of livestock, as shown in Findings 12 and 13, 
as well as Finding 10, constituted violations of this requirement, which 
must be observed if the act is to be effectively administered. 

Respondent should be ordered to cease and desist from all these vio- 
lations. It argued that such an order would be adequate in this pro- 
ceeding. The basis of this contention is that Max Alberts was re- 
sponsible for the violations, and that when the other officers discovered 
his activities, they immediately discharged him, reorganized the firm, 
and have ever since openly and honestly endeavored to comply with all 
regulations. Respondent is to be commended for discharging Alberts, 
so that he could no longer, at least as respondent’s cattle salesman, 
take advantage of shippers who had entrusted their cattle to him. Had 
he been responsible for all of the violations, had all his connections 
with respondent been severed, and had respondent then frankly «lis- 
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closed the whole situation and made its plea for leniency, the plea 
would deserve serious consideration and perhaps favorable action. The 
situation, however, is considerably different. Alberts appears respon- 
sible for the violations mentioned in Findings 4 and 10, and partly for 
that in Finding 8, but even if these were entirely disregarded, there 
remain many serious violations, in at least some of which those who 
continue as officers are directly and personally involved. Secondly, 
Alberts continues to be a large stockholder in respondent. Thirdly, 
respondent was not frank about the situation. It denied every fact, 
admitting nothing until it had been proved beyond doubt. Its officers 
denied many facts they were later forced to admit, not once, but often. 
These are not the acts of men who admit past mistakes which they are 
trying now to correct. 

On the whole record, considering respondent’s actions as well as its 
arguments, it is concluded that, in addition to the cease and desist 
order, respondent’s registration should be suspended for a year. This 
does not mean that one charged with violating the act has no right to 
deny the charge and put thé complainant to proof. It does mean that 
one who, knowing the facts, denies all of them until they are proved 
after a long and expensive hearing, is not in a position to ask for 
leniency on the ground that it had admitted its mistakes freely and has 
now reformed. 

ORDER 

Respondent and its officers, agents, and employees shall cease and 
desist from the following: 

1. Failing to furnish to the owner, or his duly authorized agent, a 
true written account of the sale of all livestock consigned to respondent 
for sale on commission, showing, among such other facts as may be 
necessary to complete the account, the actual name of the purchaser 
of the livestock; 

2. Selling livestock consigned to it for sale on commission to itself, 
or any of its officers, agents, or employees, without disclosing to the 
consignors, on the accounts of sales, that their livestock was so sold, and 
the reasons why it was so sold; 

3. Knowingly selling livestock to any person engaged in the business 
of buying or selling livestock on his own account at the St. Paul Union 
Stockyards, unless such person is registered as a dealer with the Secre- 
tary of Agriculture, as required by the act; 

4. Receiving and accepting gratuities in the form of cash or other 
things of value, in addition to proper commissions for services rendered 
in accordance with its tariff, from speculators and dealers who “plant” 
livestock with it to be sold for their accounts, or who purchase live- 
stock from respondent which has been consigned to it for sale on com- 


mission; 
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5. Offering to give or giving gratuities in any form, whether as cash, 
ineals, or other things of value, to truckers of livestock, except as is 
authorized by the regulations under the act; 

6. Offering to give, giving, or rebating any portion of its commissions 
for the sale of livestock to truckers or shippers who have delivered or 
consigned livestock to it for sale; 

7. Publishing or circulating statements, by means of issuing accounts 
of sales or in any other manner, which are false and misleading, with 
respect to the nature of the service performed by it; 

8. Entering or causing to be made any false or incorrect entry on 
its books and reeords; 

9. Entering on its records false or fictitious names in connection 
with any transactions involved in its business; and 

10. Charging, demanding, or collecting a different compensation for 
its services than the rates and charges specified in the schedules filed 
with the Secretary of Agriculture and in effect at the time. 

Respondent shall keep such accounts, records, and memoranda as 
fully and correctly disclose all transactions involved in its business, 
including: 

1. A record of all gratuities, in any form, given to truckers and ship- 
pers, including the name of the person to whom each gratuity is given; 

2. Records and accounts of sales which show the true names of the 
persons to whom livestock consigned for sale on commission has been 
sold; and 

3. Records showing the true names of the persons for whom transac- 
tions are consummated, including accounts of purchase and aecounts of 
sales, bills, checks, and all other records necessary to reflect its transac- 
tions fully and correctly. 

Respondent’s registration is suspended for one calendar year, begin- 
ning on the effective date of this order. 

A copy hereof shall be served on respondent by registered mail or in 
person and, except as to service, this order shall become effective 20 
days after the date hereof. 
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(A. D. 439) 
In re NorTHWESTERN CoMMISSION Company. P&S Doc. No. 1474. Decided 
July 28, 1943. 
Cease and Desist--Unfair Practice 


On the basis of the evidence disclosed in this disciplinary proceeding instituted 
by the complaint of the Administrator of the Agricultural Marketing Admin- 
istration, now the Food Distribution Administration, charging the respondent, 
a market agency, with using certain unfair, unjustly discriminatory and decep- 
tive practices and devices, it is ordered that the respondent, its officers, agents, 
and employees shall cease and desist from (1) failing to render a true written 
account of each sale, (2) failing to show in accounting.to consignors that the 
purchaser thereof is an employee of respondent, (3) failing to show in ac- 
counting to consignors that respondent has a pecuniary interest in the account 
to which the livestock was weighed, (4) failing to show why the livestock was 
so sold and so weighed, (5) selling livestock to speculators and dealers with- 
out being registered, (6) giving gratuities to truckers of livestock, and (7) col- 
lecting a different compensation for its services than the rates specified in its 
schedules; and it is further ordered that the respondent shall keep such ac- 
counts, records, and memoranda as fully and correctly disclose all transactions 
in its business, including records and items as directed in this order. 


Mr. Harold LeVander, of South St. Paul, Minnesota, for the respondent. Mr. J. O. 
Parker for Food Distribution Administration. Mr. G. N. Dagger, Examiner. 


Decision by Assistant to the War Food Administrator Thomas J. Flavin 


PRELIMINARY STATEMENT 

This is a discipilnary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S. C. 1940 ed. 181 et seq.), instituted by the complaint 
of the Administrator, Agricultural Marketing Administration, now the 
Food Distribution Administration, on May 27, 1942, against the re- 
spondent, Northwestern Commission Company, a market agency at 
the St. Paul Union Stockyards, South St. Paul, Minnesota. The allega- 
tions in the complaint may be summarized as follows: 

1. The respondent engaged in and used unfair, unjustly discrimina- 
tory and deceptive practices and devices in connection with the sale of 
livestock consigned to it for sale on a commisison basis, in that (1) it 
failed to show the true names of the purchasers in rendering accounts 
of sales to consignors, (2) it failed to report to consignors that their 
livestock was sold to one of the respondent’s employees, (3) it sold 
livestock to a speculator, knowing that said speculator was not 
registered as a dealer, and (4) it made gratuitious payments to truckers 
and representatives of shippers. 

2. The respondent received and sold livestock on a commission basis, 
and failed to assess the proper and lawful charges for its services. 

3. The respondent failed to keep such accounts, records, and memo- 
randa as fully and correctly disclose all transactions in its business. 

Respondent filed an answer denying some of the charges and admit- 
ting others and offering explanations of the circumstances. A. hearing 
was held at St. Paul, Minnesota, in July and August, 1942. Prior to 
the hearing, a prehearing conference was held as a result of which the 
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complainant and the respondent entered into a stipulation which was 
read into the record of the hearing. In the stipulation, most of the 
facts alleged in the complaint were admitted. It was agreed also that 
counsel for the Agricultural Marketing Administration could offer at 
the hearing evidence relative to the subject matter of the complaint not 
covered by the stipulation, and that the respondent would have oppor- 
tunity to offer evidence in explanation of the transactions covered by 
the complaint. 

At the hearing, the respondent moved that subparagraph 6 of para- 
graph 3 of the complaint, concerning the offering and making by the 
respondent of gratuitious payments to truckers, be made more definite 
and certain. The motion was denied by the examiner. The examiner’s 
ruling is upheld. 

The record of the hearing consists of the stipulation, 447 pages of 
transcript of testimony and argument, and 13 exhibits. Robert L. 
Cottingham, an accountant employed by the complainant, testified for 
the complainant. Paul A. Thust, respondent’s president and cattle 
salesman, L. W. Hennessey, respondent’s vice president and hog sales- 
man, Roland LaFond, respondent’s secretary-treasurer, and Robert 
Moncur, respondent’s sheep salesman, testified for the respondent. 

After the hearing, the complainant filed suggested findings similar 
to the allegations in the complaint, a cease and desist order and a 
suspension of the respondent’s registration. The respondent filed sug- 
gested findings dismissing the complaint except as to the charges in con- 
nection with the payment of gratuities for which a cease and desist 
order was proposed. 

In his report, issued on January 21, 1943, the examiner made pro- 
posed findings of fact similar to the allegations of the complaint and 
proposed a cease and desist order and a suspension of the respondent’s 
registration for six months. The respondent filed exceptions to the 
examiner’s report and requested oral argument before the Secretary 
which was held before Thomas J. Flavin, Assistant to the Secretary 
and Assistant to the War Food Administrator, on May 26, 1943. 


SUMMARY AND ANALYSIS OF THE EVIDENCE 

The respondent filed its first registration with the Secretary of Agri- 
culture in January 1922. Its owners and officers have changed from 
time to time since that date, as disclosed by the amended registrations 
which have been filed. In an amended registration dated February 11, 
1932, Paul A. Thuet is shown as vice president and Roland LaFond 
is designated as secretary. An amended registration, dated September 
30, 1936, shows Thuet as president, L. W. Hennessey as vice president, 
and Roland LaFond as secretary-treasurer. These officers have re- 
mained in these respective positions since that time. During this entire 
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period, the respondent has been registered to engage in the business 
of buying and selling cattle, sheep, goats, and swine on a commission 
basis. On September 30, 1936, its registration was amended to add 
the activities of a dealer engaged in the buying and selling of livestock. 
An amended registration dated August 29, 1939, dropped the dealer 
activities and added clearing services as one of its market agency 
activities. On that date the respondent, through its secretary-treasurer, 
gave notice to the Department of Agriculture that it was clearing the 
business of R. G. Moncur and that its charge for that service would be 
$25 per month. A rider which became effective September 1, 1939, was 
added to the respondent’s bond in which it was stated that “R. G. 
Moncur shall be and hereby is added as registrant under the clearing 
clause” of the respondent’s bond. Another rider which became effective 
on September 1, 1939, was executed and attached to the respondent’s 
bond. This rider added a condition clause covering the liability of the 
respondent in connection with its clearing operations. On August 29, 
1939, R. G. Moncur registered in his individual capacity to engage in 
the business of buying and selling sheep and goats at the St. Paul Union 
Stockyards. 


FaAILuRE TO SHow TruE NAMES OF PURCHASERS 
IN ACCOUNTING TO CONSIGNORS 

The record shows that the respondent sold a consignment of live- 
stock consigned to it for sale on April 5, 1940, by Art Berge and in 
accounting to the shipper showed that two calves were sold to “R a/e 
NW”. The two calves were, in fact, taken into the respondent’s own 
account at the price of $6 per hundredweight, or at a total cost of 
$30.30. On April 9, 1940, the calves were sold to one Ross at $6 per 
hundredweight, or at a total of $31.80, for the account of the respond- 
ent. The gain on this transaction was due to a gain in weight. This 
gain was credited to an account designated on the respondent's books 
as “Incidental Loss Account.” The accountant employed by the 
Government testified that there were no notations in the respondent’s 
books which would explain the entry in the Incidental Loss Account. 
It was only with the assistance of the respondent’s secretary and book- 
keeper that he could relate the entries to the Berge transaction. The 
record shows that there were also seven other similar transactions during 
the year 1940. As to these there is no information in the respondent’s 
records which explain the entries. The accountant testified that LaFond 
could tie up some of the specific transactions, but as to others he could 
not identify the entry in the Incidental Loss Account with particular 
transactions. He stated that there was nothing in the respondent’s 
records by which “R a/e NW” could be identified. The same is true 
regarding such designations as “#1 a/e NW”, and “#3 a/e NW” 
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which purported to be the names of the buyers shown on some of the 
accounts of sales. There was no relationship disclosed between the 
numbers and the actual buyers. 

LaFond testified that these instances in which entries of profit or 
loss on resales were made to the Incidental Loss Account by the re- 
spondent represent livestock which was bought on order for customers 
who refused to take it, or livestock which turned out to be unmerchant- 
able after being purchased for the orders. He stated that the purchases 
were not made for the purpose of speculating. He said that when the 
respondent purchases livestock on order, it is customary to show the 
name of the buyer by some designation such as “R a/e NW”. That 
designation is shown on the scale ticket and on the account of sale. 
The reason given by him for this is that the duplicate scale tickets are 
open to inspection of the public at the scales, and the respondent does 
not wish to disclose the names of its customers. He admitted that the 
designation without information was meaningless. LaFond had no 
independent recollection of any of these transactions in which the re- 
spondent weighed to itself livestock from its consignments and then 
carried the profit or loss to its Incidental Loss Account after the resale 
of the livestock. 

The respondent takesthe position that it was not its intention to 
speculate in livestock received by it for sale on a commission basis but 
that it did the best it could in a situation in whch animals bought in 
good faith to fill an order were rejected. It contends that at the time 
the livestock was weighed to the orders the designations of the names of 
the buyers represented persons actually buying the livestock. LaFond 
testified that recently the respondent changed its practice and now 
shows the names of the buyers on the accounts of sales when orders 
are filled out of consignments. In support of the sufficiency of its 
previous practice in this respect, LaFond stated that when the respond- 
ent sells livestock to another commission firm which is filling an order, 
it is customary to use some designation such as “S a/c Clay” and that 
that designation of the buyer would be placed on the account sale. He 
said that the consignor would not know any more in that instance than 
in the transactions in question. When a commission firm has an order 
which it fills by making the purchase from another agency on the 
market, it is, in fact, the buyer. The use of a number or initial in 
addition to the name of the buying firm is only for convenience in 
maintaining the identity of the livestock. Under such circumstances, 
the purchasing commission firm is not required to disclose the names of 
his customers. When the selling commission firm reports to its con- 
signors that the buyer is, for example, “S a/c Clay”, and that is all the 
information it has, the selling commission firm has made a full dis- 
closure. In the transactions in question, the respondent had informa- 





A. D. 439 NORTHWESTERN COMMISSION CO. 303 


tion which it did not divulge. In the Art Berge transaction, it is 
claimed now that the two calves were originally weighed to one Reese. 
If that were true, the respondent must have known that fact at the 
time the account sale was prepared. There is no occasion for failing 
to report the name of the buyer in that event. If a packer had bought 
the calves, the-name of that packer would have appeared on the scale 
ticket and the account sale. The record does not disclose any valid 
reason for the failure of the respondent to report the true name of the 
rurchaser in these transactions. If the transaction arose out of the 
circumstances claimed by the respondent, proper entries could have 
and should have been made in their records, accounts, and memoranda 
which would fully show the facts, and which would enable one who 
is examining the respondent’s records to determine what those facts 
were. 


FarLurE To DisciosE To ConsicNors THAT 
SALES WERE MADE TO AN EMPLOYEE 


Some of the market agencies on the St. Paul market do not get 
enough sheep to enable them individually to employ profitably a 
full time sheep salesman. Several firms may engage the same sales- 
man to perform selling services for them. Each of these salesmen has 
pens which are allotted to him, and the names of the firms for which 


he sells are indicated at his section of the assigned pen. R.G. Moncur 
sells the sheep received by the respondent for sale on a commission 
basis and buys sheep to fill orders received by it. He receives one-half 
of the regular commissions. His arrangement with the respondent is 
oral. Moncur performs sheep selling services for one other market 
agency on the St. Paul market. According to the stipulation, Moneur 
weighed sheep from the respondent’s consignments to himself. In such 
transactions it is indicated on the scale ticket that the sheep were 
sold to “MNW?” or similar designations of the buyer. In accounting 
to the shipper the respondent indicated the buyer by these same desig- 
nations and did not disclose that the sheep had been purchased by an 
employee of the respondent. 

The respondent takes the position that the accounting was made in 
these transactions in the usual and customary manner. It contends 
that Moncur is not an employee but is a subcontractor or broker. The 
record shows that the respondent pays no workmen’s compensation 
insurance and no social security taxes on Moncur or his employees. 
Moncur usually has one or two assistants during four or five months 
of the year when the run of sheep is heavy. LaFond testified that he 
had never considered Moncur as an employee, and therefore he did 
not think it necessary to show a relationship to the respondent on the 
account sale. - LaFond admitted that he had never read the act or the 
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regulations. He stated the only difference between Moncur and other 
salesmen is that Moncur is paid on a split commission basis. LaFond 
testified that he did not know whether Moncur could be regarded as 
an employee. He stated that Moncur had been buying from the re- 
spondent’s consignments for many years. 

Moncur testified that he weighs sheep to himself from the respond- 
ent’s consignments for two or three reasons. He stated that the sheep 
business lasts only a little while in the fall of the year and that there 
are no regular speculators who make a business of buying and selling 
sheep. Packers will buy the fat sheep, but they will not buy the feed- 
ing and breeding classes of sheep. If there is no immediate sale for 
sheep, it, is necessary to hold them over until the next day or a longer 
period. He stated that the number of available pens will have some- 
thing to do with whether he weighs the sheep to himself. If the sheep 
are in small bunches and are in a number of pens, he can weigh them 
to himself and put them in one pen. Unless he does that he must keep 
cach owner’s sheep separate. Another reason which he gave for weigh- 
ing sheep to himself is the fact that he likes to have on hand breeding 
and feeding sheep which will be available for customers looking for 
those classes of sheep. He regards this as good business for the re- 
spondent since these same customers may consign the sheep to the re- 
spondent later when they are ready for market. Moncur was employed 
at one time by a commission firm as a cattle salesman. He stated that 
the only difference between selling cattle for that firm and selling sheep 
for the respondent is that he is now paid on a percentage basis instead 
of a salary basis. He testified that he weighs sheep to himself out of 
the respondent’s consignments at what he thinks the market should be, 
and that he does not do it for the purpose of speculating. 

Official notice was taken of the annual report filed by the respondent 
in accordance with the requirements of the Packers and Stockyards Act. 
This report requires, among other things, the listing of the names of all 
employees. The annual report for the year 1940 shows that the re- 
spondent has listed R. G. Moncur as an employee. 

The record shows that Moncur does not receive consignments of 
sheep for sale on a commission basis on his own account. When the 
etockyard company receives sheep consigned to the respondent, it de- 
livers the sheep to Moncur and makes out a chute ticket showing that 
a certain number of sheep have been delivered. This ticket is delivered 
to the respondent. After Moncur sells the sheep, he drives them to the 
scales, weighs them, and marks the scale tickets to show that they are 
being weighed by the Northwestern Commission Company. The scale 
tickets are then sent to the respondent’s office, and the respondent bills 
the purchaser, and sends an account sale to the consignor. 

The evidence shows that Moncur has a personal account with the 
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respondent and draws money from time to time throughout the month. 
At times he asks the respondent to pay bills for him. These are de- 
ducted from the amount of money which the respondent pays him at 
the end of the month when he receives his share of the commissions. 
The procedure followed by the respondent in respect to Moncur is 
similar to that which is used in handling the accounts of the salaried 
employees. 

The issue here is whether Moncur, who acts as the respondent’s sheep 
salesman, should be classified as an employee. The respondent holds 
itself out to receive sheep and sell them for consignors on a commission 
basis. Naturally, the respondent is expected to perform these services 
through persons hired by it for that purpose. Moncur has no contract 
or other arrangement with the consignors to perform the service of 
selling sheep. The respondent has engaged Moncur to act for it in the 
performance of the sheep selling service. Moncur makes no accounting 
to the shipper. In this connection, consideration should also be given to 
the fact that the activities of those salesmen who operate in a capacity 
similar to that which Moncur occupies have been known to the Secre- 
tary of Agriculture, and considered in the determination of the registra- 
tion requirements. These have been treated as joint employees and have 
not been required to register in connection with their activities per- 
formed for market. agencies. However, the bonds which are given by 
the market agencies which use the services of these joint employees 
have been regarded as sufficient to cover the obligations which flow 
from the selling of sheep on a commission basis. These bonds do not 
indicate that any peculiar financial obligation is created by virtue of 
the joint employment of sheep salesmen. An administrative determina- 
tion of this character, extending over a long period of time, is entitled 
to considerable weight and should be controlling in the absence of very 
definite evidence that the administrative viewpoint is erroneous. The 
evidence in this proceeding strongly confirms the correctness of the ad- 
ministrative determination of the status of Moncur as being that of an 
employee of the respondent engaged in acting as respondent’s sheep 
salesman. 


SELLING Livestock TO AN UNREGISTERED DEALER 


It is agreed that during a certain period the respondent sold sheep to 
Moncur with knowledge that he was a speculator engaged in the buying 
and selling of sheep for his own account and that the respondent never 
inquired whether he was registered. The respondent takes the position 
that Moncur tried to keep in touch with the local supervisor from time 
to time and conducted his operations the best he could in light of all the 
information which he could get. It is also argued that there is no rule 
which limits a commission firm to selling its livestock only to regis- 
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trants. The evidence shows that, when this matter was called to the 
attention of the respondent and Moncur in August 1939, steps were 
immediately taken to register Moncur as a dealer and the respondent 
registered to render clearing services. LaFond testified that it had not 
been his practice to inquire whether a buyer was registered before 
selling to him. He does not know whether the salesmen make inquiry 
regarding that matter. He stated that a salesman who sells to a per- 
son probably knows whether that person is regularly engaged in buy- 
ing on the yards or whether he is from the outside. He thinks that if a 
buyer is known to be cleared by some agency, that is all that a sales- 
man is interested in because the clearing firm is responsible for the 
financial obligations of the buyer. 

It seems reasonable to expect a market agency to make some inquiry 
regarding a buyer’s status. Under the provisions of the act, market 
agencies and dealers are required to be registered and to furnish bonds 
covering their financial obligations. This provision is designed to 
throw certain financial safeguards around the transactions on the 
market. It is such provisions as this which, if observed, give the public 
confidence in the market. It is important, therefore, that all agencies 
conform to the requirements. In the sale of livestock for another, the 
respondent acts in an agency capacity. It is expected that such an 
agency will exercise reasonable efforts to see that proper safeguards 
surround the transactions. While it is apparently true that there have 
been no losses incident to the transactions in which the respondent sold 
sheep to Moncur, that fact does not relieve the respondent from its 
responsibility. 


GRATUITIES TO TRUCKERS 
It is admitted in the stipulation that the respondent gave gratui- 
ties in the form of cash to truckers. Thuet and Hennessey both 
testified that they had not done this. LaFond testified that some- 
times he would cash a check for a trucker after the bank had closed. 
Usually, these were checks which the respondent had given the truck- 
ers for hauling charges. He stated that occasionally when a check 
was for an odd amount, he would give even change. He testified that 
there was no agreement or understanding with the truckers that they 
would receive gratuities and that he did not give this money to in- 
fluence truckers to haul livestock to the respondent. LaFond does not 
remember the names of the truckers to whom he gave the money or how 
long he has been giving money in that way. At first he stated that he 
may have given a few cents extra when he cashed the checks. Later 
in his testimony, he admitted that the amounts may have been as much 
as a dollar. He thinks that the last time he gave any money was just 
before this investigation. He testified that truckers came to him and 
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told him that the Government was making an investigation. He stated 
that sometime before this investigation started, the firm had truckers 
sign receipts for hauling charges but the money given in excess of the 
hauling charges was not recorded. No record was kept of these pay- 
ments of gratuities. LaFond testified that the money came out of the 
cash drawer and that he would personally reimburse the cash drawer 
by the amount it was short the next day. He said that the respondent 
did not reimburse him. The record shows that LaFond and the other 
officers turned in expense accounts at the end of. each month. These 
were not itemized siice no record of expenses was kept. LaFond testi- 
fied that the amount which he turned in was a judgment figure. In view 
of this method of handling expenses, there is no way of showing whether 
LaFond was, in fact, reimbursed. However, since LaFond is an em- 
ployee of the respondent corporation and is one of its officers, that fact 
is not particularly material in this proceeding. Section 403 of the act 
provides, in part, as follows: 


“When construing and enforcing the provisions of this Act, the act, omis- 
sion, or failure of any agent, officer, or other person acting for or employed by 


any ..., market agency, .. . within the scope of his employment or office, 
shall in every case also be deemed the act, omission, or failure of such . . ., 
market agency, .. ., as well as that of such agent, officer, or other person.’ 


In the light of this provision of the act, it is clear that the respondent 
is responsible for the acts of LaFond in giving gratuities to truckers. 

Counsel for the complainant requested that official notice be taken 
of the testimony of certain witnesses who testified in the proceeding 
entitled In re James T. Crosby, John H. Crosby, and Thomas H. 
Crosby, partners, doing business as James T. Crosby & Sons, Re- 
spondents, P. & 8S. Docket No. 1468, relative to the practice of giving 
gratuities to truckers. Counsel for the respondent objected to this on a 
number of grounds, one of which was that, although he was attorney 
in the Crosby proceeding, he had no notice at that time that the testi- 
mony of those witnesses would be used in this proceeding. It was his 
contention, therefore, that he had no opportunity to cross-examine 
the witnesses upon the issues in this proceeding. The testimony elicited 
from these witnesses in the Crosby proceeding related to the effeet of 
the practice generally. It was not directed at any firm in particular. 
Counsel for the respondent was counsel in the Crosby case and he 
cross-examined those witnesses at that time. Counsel for the Govern- 
ment stated that he would not object if counsel for the respondent 
wished to recall these men for further cross-examination. He also 
pointed out that several days before this hearing he informed counsel 
for the respondent that he intended to ask that official notice be taken 
of the testimony of these witnesses and he furnished to him a copy 
of the transcript of their testimony at that time, The examiner stated 
that he would recommend to the Secretary that official notice be taken 
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of the testimony of the witnesses who were located in the market 
and testified in the Crosby proceeding, and official notice is so taken. 

The testimony referred to is that of six witnesses practically all of 
whom have been connected with the commission business or the Live- 
stock Exchange for many years. In general, their testimony is that 
the making of gratuitous payments to truckers is a bad, dishonest, and 
unfair practice, that it is unethical, that the trucker’s duty, as an agent 
of the shipper, is to get the best price and service for the shipper he 
ean, and that the giving of gratuities by some market agencies tends 
to draw business from other market agencies who do not give gratuities. 
The nature of the testimony is shown in more detail in the decision 
and order entered today in the Crosby proceeding. 

The respondent contends that there is no evidence of a practice 
involved in giving gratuities, and that there is no evidence that the 
truckers were influenced by such payments. Naturally, it would be 
difficult to find any trucker who would admit that he had been in- 
fluenced by such payments. However, it should be recognized that 
men engaged in conducting a business for profit do not ordinarily give 
money away without a hope of some consideration in return. A large 
percentage of the livestock shipped to the St. Paul market for sale on a 
commission basis is transported by truck. The shippers and producers 
seldom accompany their livestock when it is shipped to market. They 
entrust their livestock to the truckers and frequently they leave it to 
the truckers’ judgment to select the market agency to which the live- 
stock shall be entrusted for sale. The trucker is the agent of the 
shipper and as such it is his duty to carry out the trust reposed in him. 
Anything which might tend to impair the faithful discharge of that 
duty is a distinct detriment to the interests of the livestock producers 
and to the market as a whole. While it may appear that the giving 
of small amounts of money is of little consequence on its face, it is 
obvious that such payments are made for no other purpose than to 
gain or hold the good will of these truckers and thereby maintain the 
patronage which the truckers might be able to control. There are a 
number of market agencies on the St. Paul market all competing with 
each other for the purpose of getting business. Ostensibly, this com- 
petition is based upon the quality of service. Presumably, each shipper 
who consigns his livestock to the St. Paul market selects the commission 
firm which, in his opinion, will render him the best service. Those 
methods and practices which may circumvent the requirement of merit 
as a basis for getting and holding business tend to undermine the very 
foundation of the central marketing system. The Packers and Stock- 
yards Act has for one of its purposes the elimination of those practices 
and devices which are destructive of the system of marketing of live- 
stock wherein the factors of confidence and the free flow of competitive 
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force upon the basis of quality of service are of paramount importance. 
Moreover, the practice has in it the possibility of laying an unneces- 
sary financial burden upon the industry. On the basis of the record in 
this proceeding, it is clear that the payment of gratuities by the re- 
spondent is contrary to the interests of the market and the livestock 
producers who patronize that market. 


TariFF MISAPPLICATIONS 

There is attached to the stipulation an exhibit listing instances of the 
respondent’s misapplication of its tariff in calculating the charges for 
the sellng of livestock. This was prepared by the Government account- 
ant and the respondent’s secretary. The examples were those which 
could be readily observed as they paged through the book of the ac- 
counts of sales. They did not attempt to tabulate all the accounts of 
sales and figure the commissions on each. These instances were selected 
from the records for February, March, September, October, and Novem- 
ber 1940. The exhibit contains information concerning 64 transactions 
in which there were 20 overcharges and 44 undercharges. The amounts 
vary from 10 cents to $2.50. 

The record contains an exhibit showing the records of transactions 
in which the respondent sold sheep for the Moncur Sheep Company and 
‘charged no commission. The information was taken from copies of 
accounts of sales in the respondent’s files showing that the respondent 
sold sheep for Moncur. These transactions occurred during September, 
October, and November 1940, the three months immediately following 
Moncur’s registration as a dealer in sheep. In figuring the commis- 
sions which the accountant determined to be proper in these trans- 
actions, he applied the rates and charges for selling “plants” which are 
referred to in the respondent’s tariff as sale “for regular ‘established 
and licensed traders.” The rates for this service are specified as one- 
half of the drive-in commissions. The accountant also applied the 
special service charges for extra drafts. Notwithstanding the fact that 
the respondent, clears the business of Moncur, the Government account- 
ant took the position that, since accounts of sales were issued by the 
respondent covering the sale of sheep for Moncur, a commission should 
be charged. He stated that, if the sale were not made by the respond- 
ent, it would be improper to issue an account sale. It was the account- 
ant’s view that, if Moncur turned sheep over to the respondent for 
sale and if it has its sheep salesman to sell them, a commission should 
be charged since there is nothing in the tariff which would exempt 
them. He relies upon the copies of the accounts sales as the source 
of information regarding persons for whom the respondent sells live- 
stock and. when he finds duplicate accounts sales, he assumes that 
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they represent actual transactions and that the originals were issued 
to the consignors. 

LaFond had no personal recollection of the particular transactions 
involving misapplications of tariff, but he did discuss possible explana- 
tions. He stated that the preparation of the accounts of sales was 
sometimes started as soon as the livestock trucker’s contract is received. 
This contract, which is supposed to represent the hauling agreement 
between the trucker and the shipper, contains the information with 
respect to the species of livestock and number of head of each in the 
consignment. Sometimes when the respondent’s office staff begins the 
preparation of accounts of sales from this contract, the amount of the 
respondent’s charges is calculated. This may be done before the scale 
tickets are received, and before it can be determined whether there are 
extra drafts for which separate rates and charges are specified. LaFond 
testified that, in such instances, the amount of commission entered on 
the accounts of sales might not be corrected for extra draft charges 
which had not been anticipated. It was LaFond’s view that this might 
explain those instances in which the undercharge was 25 cents or a 
multiple of that amount. He stated that in some instances livestock 
might be weighed to the same buyer at the same price in more than 
one draft and that in such instances no extra draft charge would 
be made. 

Another explanation relates to those instances in which there was a 
difference of 10 cents between the commission charged and the amount 
which should have been charged. LaFond testified that the tariff was 
changed in October 1939 so as to permit the charge of 10 cents more 
on a single head of one species in a consignment than the per head 
charge for more than one head. He stated that those who figured the 
commissions overlooked the change until they became familiar with 
the tariff. LaFond also stated that when scale tickets are received 
the classification of cattle and calves according to the scale tickets 
will vary from the classification given on the truckers’ contracts. If 
the animals have already been classified on the account sale according 
to the classification given in the trucker’s contract, the person may 
overlook the necessity of making a change. 

The rates applicable to calves are different from those applicable to 
cattle and the distinction between the two is based on weight. The 
Government accountant took the view that, where there is more than 
one animal in a draft, the average weight per head of the animals in the 
draft should determine whether the animals are to be classified as 
cattle or calves. LaFond takes the position that there is nothing in 
the tariff requiring the use of an average but he did admit that this 
has been the usual custom. Since the dividing line is at 300 pounds, 
he takes the view that, if there are three animals of the bovine species 
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in a draft weighing 840 pounds, it is reasonable to conclude that one 
weighs over 300 pounds and therefore it would be proper to apply the 
cattle rate to one animal and the calf rate to the other two. 

LaFond testified that, in the distribution of commissions among 
species, errors in the amount of commissions are discovered and steps 
are taken to make corrections. If there has been an overcharge, the 
amount of the overcharge is remitted to the shipper. If there is an 
undercharge, it is usually collected when the shipper sends the next 
consignment. LaFond asserted that he never instructed his employees 
to miscalculate the tariff or to discriminate against any consignor, and 
that he applied the tariff to the best of his ability and according to his 
understanding of it. It was his view that the extra draft charges did 
not apply to ‘‘plants’, which is the term usually applied to resales for 
traders. With respect to the failure to make any charges on account 
of the Moncur transactions, LaFond stated that Moncour sold his own 
sheep. He testified that the respondent maintains a separate record of 
the sales of “plants” and the Moncur accounts of sales are not con- 
sidered a part of that record. It was his view that Moncur was selling 
his own sheep. LaFond testified that no commission was charged when 
Moncur sold his own sheep because the respondent was making a charge 
for clearing his business. However, he did not know what services the 
clearing charge is supposed to cover. 

The fact that the respondent clears Moncur’s business, coupled with 
the fact that Moncur is the respondent’s sheep salesman, creates a 
confused situation in so far as the application of the resale charges on 
the selling of Moncur’s sheep is concerned. The respondent’s amend- 
ment which it has filed to its tariff covered clearing charges does not 
specify that the service ‘of clearing includes the selling of Moncur’s 
sheep. The amendment provides the following: 

“This is to give notice that we clear the business of R. G. Moncur through 


our office and charge him for this service $25 per month. 
“Mr. Moncur will operate at the St. Paul Union Stockyards, South St. 


Paul, Minnesota.” 


In discussing the clearing services rendered by the respondent, the 
accountant for the Government stated that the respondent pays for 
Moncur’s purchases and collects the proceeds when he sells his sheep, 
and keeps the books and records covering the Moncur transactions as a 
dealer. The Government accountant drew the conclusion that the re- 
spondent should have assessed rates and charges for selling Moncur's 
sheep because accounts of sale were prepared in which it is indicated 
that the respondent “sold for the account of Moncur.” Moncur testified 
that he never planted any of his own sheep with the respondent for 
sale. He stated that he charges a buying commission on those sheep 
which he can turn over on the basis of the original scale ticket. If he 
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cannot do this and the sheep are sold to be reweighed, he does not 
charge a commission but endeavors to sell at a profit. He said that he 
tries to turn as many sheep over on the basis of the original scale 
ticket as possible in order that the respondent might get the commis- 
sion since such transactions are treated as the filling of an order. 
From Moncur’s statements, it appears that, if Moncur filled an order 
from his own sheep and did it by turning the sheep over on the original 
scale ticket, the transaction would be considered as a market agency 
transaction for which the respondent would charge a buying commis- 
sion. In such an instance it appears as if such sheep would be regarded 
as “plants”. There is no way to determine whether or not the trans- 
actions réferred to by the accountant for the Government were trans- 
actions of that character. In any event, it is impossible to determine 
the reason why the respondent prepared accounts of sales covering 
some of Moncur’s sheep business showing that the sheep had been sold 
for Moncur’s account. However, since Moncur was the respondent’s 
sheep salesman, as well as a dealer cleared by the respondent, it would 
seem that, under the circumstances, the respondent should not be 
assumed to have sold the sheep owned by Moncur through Moncur as its 
sheep salesman, instead of merely clearing the sales of Moncur as a 
dealer. We think that this portion of the proceedings against the 
respondent should be dropped. 

With respect to other misapplications of its tariff, the respondent 
takes the position that these represent only errors and that they are 
very small in number compared with the total number of accounts of 
sales which are issued in the course of a year. LaFond testified that 
the number of accounts of sale issued would range from 3,000 to 5,500 
per month. The explanations given by LaFond for the overcharges 
and undercharges were his opinion rather than any distinct recollection 
of the transactions. However, upon close examination of the various 
transactions, it will be found that the explanations given are not 
applicable in many instances. The respondent contends that it would 
be costly to maintain a system of checking which would eliminate all 
errors. It does not seem unreasonable to expect those who are figuring 
the commissions to check the accuracy of their work, especially, when 
they know that the scale ticket is the determining factor in most 
instances in making a correct application of the tariff. If the com- 
missions are calculated before the scale tickets are received, it is reason- 
sble to expect those who do the work to check their computations after 
they have reviewed the scale tickets. LaFond testified that it has been 
the custom for some years to take the average weight of the draft in 
the bovine species to determine whether the animals are cattle or calves. 
Here again it seems not unreasonable to expect those who calculate the 
commissions to rely upon the scale tickets. This is true because any 
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other classification of cattle and calves at the stockyards is based 
merely upon an estimate. Since the tariff makes the distinction on the 
basis of weight and the scale ticket is the only authentic report on 
weights, that ticket should govern. LaFond admitted that the scale 
tickets are necessary for accuracy in figuring*commissions. 


FAILURE TO KEEP Proper Books AND RECORDS 


From the evidence already discussed, it has developed that the re- 
spondent’s accounts, records, and memoranda have not fully disclosed 
the facts pertaining to certain transactions. No records have been kept 
showing the gratuities given to truckers. Records have been kept show- 
ing sales to numbers or initials, but they do not disclose the true names 
of the purchasers. ‘The records fail to show that the respondent had an 
interest in some transactions and that its employee had an interest in 
other transactions. 

The evidence shows the respondent keeps copies of orders for the 
purchase of livestock when such orders are received by mail and by 
telegraph. Some of these may be attached to the copies of the bills. 
Some orders are given by telephone or orally in the yard. LaFond 
testified that, if an oral order is not filled, there weuld be no record of 
it. When such orders are refused and the livestock is resold, LaFond 
said he would know only what someone in the yard might tell him 
about the transaction. It is apparent that this procedure leaves a gap 
in the information pertaining to some of the respondent’s transactions. 
In connection with some of the transactions investigated in this pro- 
ceeding, the explanations suggest that they were instances in which 
orders may have been oral. After a lapse of time when no one can re- 
call the particular transaction, it is difficult to determine whether the 
explanations given are, in fact, correct. 

The accountant employed by the Government testified that he found 
from his investigation that the four owners of the respondent made 
withdrawals of funds by check on the respondent’s bank account or 
from the cash drawer and that no reasons were shown on the books for 
the withdrawals. The money withdrawn was charged to the account 
of the respective owners. At the end of the month, salary and expenses 
were credited against the respective accounts. The drawings were 
sometimes in excess of these items. There were no vouchers support- 
ing the credits of expenses to these accounts. LaFond explained to the 
accountant that these items represented expenses for traveling and 
soliciting. The corresponding debit to the respondent’s general expense 
account was made for the credits to the expenses on the individual ac- 
counts. The record contains a summary of the accounts of each of the 
four owners for the year 1940. The details for the month of January 
are given. Only monthly summaries are given for the other months. 
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There are no details given concerning the purpose of the withdrawals 
except that salaries are shown as a credit against withdrawals. After 
the credits were made for salary and unexplained expenses, there was 
an overdraft in each of the four accounts at the end of the year. A dis- 
tribution of profits was then entered on the account and that resulted in 
leaving the accounts with a credit balance. Each of the four owners 
was credited with a salary of $5,700 for 1940. The unexplained ex- 
penses amounted to $2,869.91 for George Thuet, $460 for LaFond, $480 
for Hennessey, and $305 for P. A. Thuet. The bonus or distribution of 
profits amounted to $2,250 each. The accountant for the Government 
expressed the opinion that, in order to be adequate, the respondent’s 
records sheuld be kept so as to show the purpose of the withdrawals. 
He stated that there were notations on some expense items which he did 
not place upon his exhibit because they referred to personal items and 
he did not regard them as applicable to the respondent’s business. 

LaFond explained that the respondent keeps accounts for each one of 
its officers and employees. The firm keeps no separate salary accounts 
but the personal accounts kept in the manner heretofore explained are 
considered the salary accounts. LaFond testified that no effort is made 
to draw the exact amount of salary each month, but it is balanced up 
at the end of the vear. According to his testimony, each man turns in 
his expenses at the end of the month and the individual account of each 
one is credited. The owners and officers are not required to file item- 
ized expenses. Apparently, the officers and employees, including Mon- 
cur, leave personal bills with the respondent which are paid by the re- 
spondent and charged to their respective personal accounts. In those 
instances where checks are drawn, the accounts show, as a general rule, 
the name of the person in whose favor the check is drawn. Only in 
rare instances is there any information which shows the exact purpose 
for which the check was given. Usually, when the withdrawal was in 
the form of cash, the only explanation given was the entry of the 

designation “C”. LaFond referred to these entries in his own personal 
account for the month of January 1940 and gave the reason for the 
expenditure. The reason given was his memory of the transaction 
which he claimed to be able to identify by the name of the person to 
whom the check was drawn. LaFond testified that the officers inform 
him orally at the end of the month as to what their expenses were for 
that month and he records the amount on a slip which is handed the 
bookkeeper. The only information given is the number of dollars 
spent. 

In connection with the enforcement of the Packers and Stockyards 
Act, it is important that the Secretary have available definite and 
accurate information with respect to the operations of those subject to 
the provisions of the act. To that end the act requires market agencies 
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to keep information relating to the transactions which are involved in 
the conduct of their business. The fact that some member of the firm 
may be able to recall the purpose for which certain moneys were with- 
drawn does not meet the requirements of the act. It is required that 
these transactions be made a matter of record in order that it will not 
be necessary to rely upon the uncertainties of memory. If the Secre- 
tary can be provided with full and complete information, it will aid in 
the constructive administration of the act. The fact that the respondent 
has shown on its books the names of the persons in whose favor the 
checks are drawn does not satisfy the requirements. It is not sufficient 
to say that the owners are satisfied to submit a summary of expenses at 
the end of each month without any explanations. The respondent may 
be satisfied with that procedure in the conduct of its business, but the 
procedure does not conform to the standards of accounting contem- 
plated by the act. 
FINDINGS OF FACT 


1. The Northwestern Commission Company, the respondent, is a 
corporation and during all the times mentioned herein was registered 
with the Secretary, pursuant to the provisions of the Packers and Stock- 
yards Act, as a market agency engaged in the business of buying and 
selling livestock on a commission basis at the St. Paul Union Stock- 
yards, South St. Paul, Minnesota. 

2. The St. Paul Union Stockyards, South St. Paul, Minnesota, during 
all the times mentioned herein, was a “stockyard” within the meaning 
of that term as it is defined in the Packers and Stockyards Act and was 
duly posted by the Secretary of Agriculture and notice of such posting 
was given to the operator of that stockyard and to the public as re- 
quired by the act. 

3. At divers times during the year 1940, the respondent sold livestock 
consigned to it for sale on a commission basis and issued accounts of 
sales to the consignors thereof which did not show the true names of 
the purchasers to whom the livestock had been sold. 

4. At divers times during the year 1940, the respondent sold live- 
stock consigned to it for sale on a commission basis and took title to 
such livestock without disclosing on the accounts of sales issued to the 
consignors that title to such livestock was taken by the respondent. 

5. At divers times during the years 1938, 1939, 1940, and 1941, the 
respondent sold sheep consigned to it for sale on a commission basis 
to its employee and failed to report to the consignors that the sheep 
had been sold to an employee. 

6. At divers times during the calendar year 1988 and the first 8 
months of 1939, the respondent, while operating as a market agency at 
the St. Paul Union Stoekyards, South St. Paul, Minnesota, sold live- 
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stock consigned to it for sale on a commission basis to R. G. Moncur, 
a speculator who was not registered under the Packers and Stockyards 
Act as a dealer within the meaning of that term as it is defined in the 
act. At the time such transactions were consummated the respondent 
knew that R. G. Moncur was buying and selling livestock for his own 
account at the St. Paul Union Stockyards, South St. Paul, Minnesota, 
and the respondent never inquired whether Moncur was registered as a 
dealer. 

7. The respondent, through its officers, agents, and employees, on 
occasions during the years 1939, 1940, and 1941 gave gratuities in the 
form of cash to truckers who, while acting as agents for shippers, had 
delivered livestock belonging to such shippers to the respondent. 

8. At divers times during the year 1940, the respondent, while operat- 
ing as a market agency, sold livestock consigned to it for sale on a com- 
mission basis at the St. Paul Union Stockyards, South St. Paul, Minne- 
sota, and charged, demanded, gnd collected a greater or less or dif- 
ferent compensation for such services than the rates and charges speci- 
fied in the schedules filed and in effect at the time. 

9. The respondent, in connection with its activities as a market 
agency at the St. Paul Union Stockyards, South St. Paul, Minnesota, 
has failed to keep such accounts, records, and memoranda as fully and 
correctly disclose all transactions involved in its business in that: 


(a) The respondent has kept no records showing that gratuities 
were given to truckers. 

(b) The respondent has failed to keep records of all orders re- 
ceived by it to purchase livestock on a commission basis and of 
all resales of livestock rejected by such purchasers. 

(c) The respondent has failed to keep copies of accounts of sales 
showing the true names of the purchasers of such livestock. 

(d) The respondent, in some instances, has failed to keep records 
showing that it took title to livestock and resold it to purchasers 
other than the purchasers designated in the accounts of sales rendered 
to the consignors of such livestock. 

(e) The respondent, in certain transactions, kept accounts sales 
which failed to show that the buyer listed thereon was an employee 
of the respondent. 

(f) The respondent has failed to keep a record showing the nature 
of the pecuniary interest which it had in certain transactions in which 
it took title to livestock consigned to it for sale. 

(g) The respondent has failed to make and keep accounts, records, 
and memoranda showing the purposes for which money was with- 
drawn from its funds by its officers and employees. 
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CONCLUSIONS 

In selling livestock on commission, respondent acted as agent for the 
shipper, who was usually absent. In this situation, it is the agent’s 
duty to report fully to its principal. Failure to report fully is an 
unjust, unreasonable, and discriminatory practice declared unlawful by 
section 307 of the act. Section 201.19 of the regulations then in force 
(9 CFR 201.19) specifically required that the account of sale show the 
“name of the purchaser, . . . and such other facts as may be necessary 
to complete the account.” 

An agent selling livestock is interested in getting the highest possible 
price. If the agent sells to itself or to one in whom it has an interest, 
there enters a different interest, that of getting the lowest price. When 
these conflicting interests are present, the principal should be fully 
informed. Section 201.13 of the regulations (9 CFR 201.13) réquires 
that a market agency selling to anyone in whose business it has an 
interest “shall promptly disclose such fact in accounting to the 
owner .. .” Failure to make such disclosure is an unfair, unjustly dis- 
criminatory, and deceptive practice made unlawful by section 312(a) 
of the act. 

Respondent contended in general, that, as it was not shown that 
the shippers involved suffered losses, or that respondent intended to 
speculate or defraud, no violation had been proved. These contentions 
are not well taken. The act and the regulations forbid practices which 
are deemed likely to result in harm to shippers of livestock. By follow- 
ing such practices, as is shown in Findings 3, 4 and 5, respondent 
violated the law. 

The speculator mentioned in Finding 6 should have registered before 
engaging as a dealer at the stockyard. Respondent’s sales of consigned 
livestock to him before he registered deprived its consignors of protec- 
tion the act intended that they should have, and constituted an unfair 
and discriminatory practice forbidden by the act. 

Much of the livestock coming to South St. Paul is sent by truck. 
Many shippers leave it to the trucker to decide which commission 
firm will handle the livestock to the shipper’s best advantage. In 
making this selection, the trucker should serve the shipper’s interest and 
choose the firm he thinks most likely to get the best price for the 
livestock. Anything tending to influence that choice, other than the 
quality of service rendered by the various firms, is detrimental to 
shippers. The influencing of truckers by gratuities, as mentioned in 
Finding 7, constitutes an unfair and deceptive practice by respondent, 
in violation of section 312 of the act. 

Respondent cannot disassociate itself from the activities of LaFond 
in paying gratuities. It seems obvious that LaFond was not acting 
in an individual capacity apart from any connection with respondent. 
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For whatever purpose the gratuities were given, it is a fair assumption 
that they were made in connection with respondent’s business and not 
for purely personal reasons. The fact that respondent did not keep 
adequate books and records from which it can be ascertained specifi- 
cally whether LaFond was reimbursed cannot be availed of to relieve 
respondent from liability of LaFond’s acts. The argument of respond- 
ent’s counsel that the complainant has not proved that the gratuities 
made by LaFond influenced the truckers doesn’t carry much weight. 
What other object was there? No other explanation has been advanced. 

It does not appear that respondent wilfully misapplied its tariff, as 
mentioned in Finding 8. Section 306 of the act forbids tariff misappli- 
cations. . While serious disciplinary action would not be taken for 
occasional unintentional errors likely to occur in all human under- 
takings, great care should be used in seeing that the tariff is correctly 
applied. Since the record shows that the respondent in applying the 
tariff is not as careful as it might be and since an order is being 
issued against respondent, it should direct respondent to cease and 
desist from misapplications. 

Section 401 of the act requires a market agency to keep such records 
“as fully and correctly disclose all transactions involved” in its busi- 
ness. Failure by respondent to show all details of its expenses, the true 
names of purchasers and other information, as specified in Finding 9, 
constituted violations of this requirement, which must be observed if 
the act is to be effectively administered. However, on the basis of this 
record, we do not feel inclined to order that respondent keep records of 
all oral orders. Respondent argued that this would be an unreasonable 
and unnecessary burden. The record leaves us in the dark as to whether 
this is a usual or a necessary custom of market agencies and we hesi- 
tate to prescribe it for this market agency alone. We leave it for 
consideration of the administrative agency in the issuance of its regu- 
lations applicable to all market agencies. The record does disclose, 
however, that respondent keeps no record of “rejects” and “resales”. 
Since respondent is being ordered to make and keep records showing 
the true name of the purchaser of livestock, the making and keeping 
of records of “rejects” and “resales”, together with explanations, are 
considered sufficient on the basis of the evidence in this proceeding. 

Respondent should be ordered to cease and desist from all these 
violations. Whether a suspension should also be ordered is a more 
difficult question to decide. The violations which have a bearing on the 
question of suspension are the Moncur sheep transactions and the 
gratuities to truckers. In the decisions today in the Haas and 
Bennett proceedings, we reached the conclusion that the Todd sheep 
transactions involved in those proceedings should play little part in 
determining whether a suspension order should issue. The same con- 
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siderations apply here. The giving of gratuities is a serious matter 
and is a violation obviously difficult to detect, to prove, and to stamp 
out. Respondent argues that the amounts involved were small, that 
the oral testimony shows only one person connected with the firm as a 
violator, and that prior to the issuance of the present regulations of 
the Secretary (9 CFR 201.54; 8 F.R. 399), the point at which gratu- 
ities became violations of the act was in doubt. We are not overly 
persuaded by these arguments but it is true that the regulations now in 
force are clear and specific. Respondent knows definitely now the 
standard of conduct to which it must conform. We feel inclined then 
to the view that the interests of proper enforcement of the act do not 
make it necessary to suspend respondent’s registration. 

Respondent should realize however, that the considerations which 
have led to our conclusions here on the question of suspension will not 
be present in the event of future violations of the act, the regulations, 
or of the order entered here. 

ORDER 

Respondent, its officers, agents, and employees shall cease and desist 
from the following: 

(1) failing to render a true written account of each sale showing, 
among such other facts as may be necessary to complete the account, 
the name of the purchaser; 

(2) failing to show in accounting to consignors whose livestock is 
sold to an employee that the purchaser thereof is an employee of 
respondent ; 

(3) failing to show in accounting to consignors, title to whose live- 
stock has been taken by respondent, that respondent has a pecuniary 
interest in the account to which the livestock was weighed; 

(4) failing to show in accounting to consignors, whose livestock has 
been sold to an employee of respondent or which has been weighed 
to an account in which respondent has a pecuniary interest, the reasons 
why the livestock was so sold and so weighed; 

(5) selling livestock consigned to respondent for sale on a commis- 
sion basis to speculators who are regularly engaged in the business 
of buying and selling livestock on their own account at the St. Paul 
Union Stockyards without being registered; 

(6) giving gratuities of cash or any other thing of value to truckers 
of livestock, except as is authorized by regulations under the act; and 

(7) charging, demanding, or collecting a greater or less or different 
compensation for its services as a market agency than the rates and 
charges specified in the schedules filed under the act and in effect at 
the time. 

Respondent shall keep such accounts, records, and memoranda as 
fully and correctly disclose all transactions in its business, including 
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(1) a record of all gratuities given to truckers of livestock, (2) a record 
of all livestock rejected by those for whom purchases are made, and a 
record of all resales of such livestock together with explanations, (3) 
records showing the true names of the purchasers of all livestock sold 
by respondent, (4) records showing all livestock which respondent 
receives for sale on a commission basis and sells to its employees, (5) 
records showing any livestock to which respondent may take title and 
the profits or losses incurred in such transactions, (6) copies of accounts 
of sales covering livestock sold by respondent on a commission basis 
which show the true names of the purchasers of the livestock, and (7) 
a record of all expenditures of money made by or on behalf of respond- 
ent, and the purpose of such expenses. 

A copy hereof shall be served upon respondent by registered mail or 


in person. This order shall become effective 20 days from the date 


of the signing hereof. 


(A. D. 440) 


In re Dewey ANDERSON CoMMISSION Co. et al. P&S Doc. No. 1438. 
31, 1943. 


Decided July 


Consent Order—Rates and Charges 


Pursuant to stipulation, the parties to the proceeding consented to the issuance of 
an order further suspending the provisions of the order heretofore entered in 
this docket on November 19, 1926, prescribing maximum rates and charges to 
be assessed by petitioners for buying and selling livestock on commission 
from August 1, 1943, to and including June 30, 1944, and of orders prohibiting 
the assessing or collecting of rates and charges in excess of those specified in 
the stipulation entered into between the petitioner and the Food Distribution 
Administration, and requiring the submission of itemized statements by indi- 
vidual agencies as specified in the stipulation. 


Mr. G. N. Dagger for Food Distribution Administration. Mr. J. O. Parker, 
Examiner. 
Decision by Assistant Administrator Grover B. Hill 
CONSENT ORDER 

This is a proceeding arising under the Packers and Stockyards Act, 
1921, as amended (7 U. S. C. 1946 ed. 181), involving the maximum 
rates and charges which may be assessed by the market agencies, 
hereinafter referred to as petitioners, operating on the Union Stock- 
yards, Omaha, Nebraska. 

By an order entered on November 19, 1926, the Secretary of Agri- 
culture prescribed a schedule of maximum reasonable and nondiscrim- 
inatory rates to be obserevd by the petitioners. This order was liti- 
gated and upheld in the courts and a schedule of rates filed in 
accordance with the provisions of that order became effective on 
February 25, 1929. Pursuant to a petition filed by the market agencies, 
an order was entered on July 29, 1941, modifying temporarily certain 
provisions of the prior order. By the terms of such order, the modifica- 
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tions granted therein were to expire automatically on July 31, 1942. 
By supplemental orders entered on July 30 and December 29, 1942, 
the provisions of the order of July 29, 1941, were extended and con- 
tinued in effect to and including June 30, 1943. 

The petitioners requested that the provisions of the order of July 
29, 1941, be extended for a further period. In order to afford time to 
consider this request, the provisions of that order were extended for 
30 days to and including July 31, 1943. As a result of negotiations 
between the Food Distribution Administration and the petitioners, a 
stipulation has been entered into under which the Food Distributon 
Administration has agreed, subject to certain conditions, not to oppose 
a temporary suspension of the provisions of the order heretofore 
entered in this docket on November 19, 1926, with respect to the 
maximum rates prescribed therein for selling and buying livestock on 
commission at the Union Stockyards. The petitioners have agreed not 
to file, assess, or collect during the period from July 1, 1943, to and 
including June 30, 1944, rates in excess of the schedule of rates set 
forth in the stipulation. The maximum rates and charges provided for 
in said schedule are substantially the same as the rates now in effect. 

Petitioners have further agreed to submit to the Food Distribution 
Administration for the period from July 1, 1943, to September 30, 1943, 
and quarterly thereafter itemized reports by individual agencies con- 
taining the information specified in the stipulation, and have agreed 
to keep books and records whch will reflect the factual information 
required to be submitted in the reports. It was also agreed that such 
information may be used by the War Food Administrator or other 
appropriate officer of the Department of Agriculture in considering 
whether further modifications should be made in any or all of the 
orders entered in this docket. 

Petitioners have further agreed that the War Food Administrator or 
other appropriate officer of the Department of Agricultue may, without 
hearing, at any time make such modification of any orders entered in 
this docket as he deems proper in the premises, provided that no rates 
shall be ordered into effect, without petitioners’ consent, which are 
lower than those set forth in the order of November 19, 1926. 

In view of the provisions of the stipulation, there appears to be no 
reason why an order in conformity therewith should not be entered. 


ORDER 


Ir 1s Orperep that the provisions of the order heretofore entered 
in this docket on November 19, 1926, prescribing maximum reasonable 
rates and charges to be assessed by the petitioners for buying and 
selling livestock on commission at the Union Stockyards, Omaha, 
Nebraska, shall be and they are hereby suspended temporarily. This 





322 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D. 443 


order of suspension, unless modified by further order, shall be effective 
from August 1, 1943, to and including June 30, 1944. 

Ir 1s FurtTHER Orperep that the petitioners shall not file, assess, 
or collect from the effective date of this order to and including 
June 30, 1944, unless this order is modified prior to such date, rates 
or charges for buying and selling livestock on commission in excess 
of the rates and charges specified in the stipulation entered into 
between the petitioners and the Food Distribution Administration. 

Ir 1s FurTHER OrpeRED that the petitioners shall, within 15 days 
after the close of the quarter ending September 30, 1943, and of 
each quarter thereafter during the period this order is in effect, submit 
to the Food Distribution Administration itemized statements by in- 
dividual agencies which shall be in the form and shall contain the in- 
formation specified in the aforementioned stipulation. 

It 1s FurTHER ORDERED that copies hereof shall be served upon the 
petitioners by registered mail. 

Ir 1s FurTHEeR Orperep that this order shall become effective on 
August 1, 1943. 


CONSENT DISMISSALS 
A. D. 441. Gore’s Produce v. Karsten & Sons. P&S Doe. No. 1533. 
July 12, 1943. Decision by Acting War Food Administrator Paul A. 


Porter 


A. D. 442. Spencer Livestock Exchange Company v. The Consolidated 
Commission Company. P&S Doc. No. 1529. July 12, 1943. Deci- 
sion by Acting War Food Administrator Paul A. Porter 


(A. D, 443) 


CHELAN VALLEY WarEHOUSE v. JENNARO. PACA Doc. No. 4247. Decided July 3, 


1943. 
Rejection of Shipment 


Where the respondent, without reasonable cause, rejected a carload of apples pur- 
chased from the complainant on an f.o.b. Chelan, Washington, “Accepted on 
Government Inspection” basis, and the inspectiin showed the apples to be up 
to the contract requirements, it is ordered that reparation should be awarded 
complainant for the full amount of the loss sustained by him upon resale of 


the apples. 


Joseph L. Hughes, of Wenatchee, Washington, for the complainant. Mr. Her- 
man J. Scholl, of Milwaukee, Wisconsin, for the respondent. Miss Rufe D. 


Edwards, Examiner. 
Decision by Assistant to the War Food Administrator Thomas J. Flavin 


PRELIMINARY STATEMENT 
This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.), instituted by Chelan 
Valley Warehouse Company, the complainant, seeking reparation from 
the respondent, Anton Jennaro. In its formal complaint filed June 18, 
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1942, complainant alleges that respondent without reasonable cause 
rejected a carload of apples purchased from complainant on an f.o.b. 
Chelan, Washington, “Accepted on Government Inspection” basis. It 
is the contention of complainant that when the apples were inspected 
by a Government inspector at shipping point and graded “Washing- 
ton Extra Fancy” apples, they met the requirements of the contract. 

Respondent filed an answer denying that his rejection was without 
reasonable cause. He contends that he was justified in refusing to 
accept the apples because, upon inspection at destination, they were 
found to be affected with Seald. He denies that his purchase of the 
apples was on the basis of Government inspection at shipping point. 

Since the amount claimed as damages in the complaint does not 
exceed $500, no oral hearing was held. The parties waived submitting 
written statements, and relied upon the pleadings and the report of 
investigation. 

The broker’s memorandum of sale shows that the transaction in- 
volved herein was on an f.o.b. Chelan, Washington, ‘‘Accepted on 
Government Inspection” basis. 


FINDINGS OF FACT 

1. Complainant is a corporation whose address is Chelan, Wash- 
ington. 

2. Respondent is an individual whose address is Milwaukee, Wis- 
consin, and who was licensed under the act at all times mentioned in 
the complaint. ; 

3. On January 23, 1942, complainant sold to respondent, through 
D’Amore Distributing Company, acting as broker, one carload of 798 
boxes of Extra Fancy Starking Delicious apples at $1.70 per box, or 
$1,356.60, f.o.b. Chelan, Washington, “Accepted on Government In- 
spection”, for shipment from Chelan to respondent in Milwaukee. 

4. On January 24, 1942, the apples were inspected at Chelan, and 
the inspection showed the apples to be up to the contract requirements. 

5. The apples were shipped in car BREX 75008 from Chelan and 
tendered to respondent at Milwaukee, in compliance with the contract, 
but respondent refused to accept them. 

6. Following respondent’s rejection, complainant sold the apples 
fur the account of respondent for a net of $986.05, or a loss to com- 
plainant of $370.55, no part of which has been paid. 

7. Complainant filed an informal complaint herein on February 21, 
1942, which was within nine months after January 1942, when the 
alleged cause of action accrued. 


CONCLUSIONS 
Respondent’s rejection of the apples involved herein was without 
reasonable cause, and in violation of section 2 of the act. Reparation 
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should, therefore, be awarded complainant for the damages sustained, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $370.55, with interest thereon at 5% per 
annum from January 24, 1942 until paid. 

The facts and circumstances, as stated herein, shall be published. 

Copies hereof shall be served on the parties, and, except as to pay- 
ment of reparation and as to service on the parties, this order shall 
become effective 20 days after its date. 


(A. D. 444) 


BisHop v. JosepH FareruH Corporation. PACA Doc. No. 4258. Decided July 16, 
1943. 


Rejection of Shipment 


Respondent’s rejection of the carload of potatoes, without reasonable cause, en- 
titles the complainant to an award of reparation for the full amount of the 
loss sustained by him upon reseale of the potatoes. 


Mr. Raymond L. Dillman, Examiner. 
Decision by Assistant to the War Food Administrator Thomas J. Flavin 


PRELIMINARY STATEMENT 


On November 26, 1942, Sam B. Bishop, complainant, filed a formal 
complaint under the Perishable Agricultural Commodities Act, 1930 
(7 U. S. C. 1940 ed. 499a et seq.), for recovery against respondent, 
Joseph Farerh Corporation, of damages resulting from its rejection of 
a carload of potatoes. Copies of the complaint and report of 
investigation were served on-respondent by registered mail on Janu- 
ary 16, 1943, but no answer has been filed. In accordance with the 
applicable rules of practice (7 CFR, 1941 Supp., 47.25(c)), oral hear- 
ing is waived and the allegations of the complaint are deemed to be 
admitted. 

FINDINGS OF FACT 

1. Complainant is an individual whose address is 12 Glenn Street, 
Caribou, Maine. 

2. Respondent is a corporation whose address is 203 Miller Street, 
Newark, New Jersey, and during the period covered by the complaint 
was licensed under the act. 

3. On January 31, 1942, complainant sold to respondent, for ship- 
ment from Maine to New Jersey, a carload of potatoes, consisting of 
400 sacks, at the total price of $736.06, delivered to respondent at 
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Newark, New Jersey. The potatoes were shipped from Williams Siding, 
Maine, in car MDT 19222, on February 4, 1942. 

4. On February 14, 1942, respondent wired complainant that it “had 
to turn this car down because we went out of business due to finance 
difficulties,” recommended resale of the shipment, and stated that it 
would “certainly mail you check for difference . . .” Complainant 
then resold the potatoes to another purchaser at Newark, New Jersey, 
for net proceeds of $595.46. 

5. Complainant was damaged by respondent’s rejection of the pota- 
toes in the amount of $140.60, no part of which has been paid. 

6. Complainant filed an informal complaint herein on March 2, 1942, 
which was within 9 months after February 14, 1942, when the cause of 
action accrued. 

CONCLUSIONS 

Respondent’s rejection of the car of potatoes was without reasonable 
cause and in violation of section 2 of the act. Reparation should be 
awarded complainant for the loss sustained, with interest, and the facts 
should be published. 

ORDER 

Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, $140.60, with interest thereon at 5% per 
annum from February 14, 1942 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 




















INDEX-DIGEST OF DECISIONS 
JULY 1943 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


EVIDENCE 
Facts showing— 

Interstate Commerce Commission has not recognized any 
highway distance from petitioner’s plant to New York City 
for rate-making purposes Cera Peel 

Household Goods Mileage Bureau Guide No. 3 as...... 
Test runs as to highway mileage as 

OrpER No. 27 (New York) 
Freight Zone Differential 

Since Order No. 27 bases freight zones on distances to New 
York City and not to the destination point in the city of the 
milk shipped, and the petitioner has failed to show that even 
under any such zoning its plant should be assigned to the 
211-220 mile zone, it is held that the market administrator 
gave a legitimate construction of the order by assigning the 
petitioner’s plant to the 201-210 mile zone, on the ground 
that where highway mileage distance governs it is the distance 
to New York City that is specified, and it seems reasonable 
that a central point in New York, such as Columbus Circle, 
be selected to determine highway mileage distance for a 
freight zone differential... . 


STATUTES 
Construction and Interpretation 
Avoiding insuperable administrative problems....... . 


PACKERS AND STOCKYARDS ACT, 1921 


ADMINISTRATIVE PENALTY 
Consideration of prior cease and desist orders on question of evalua- 
tion of eS neghes 434:187; 
Books AND REcorRpDs 
Inadequacies found in respondent’s account, records, and memoranda 
435:210; 436:216; 437:259; 4388:272; 439:313 
Order to keep proper accounts, records, and memoranda. . 
Question of keeping-records of oral orders by all market agencies for 
consideration by administrative agency. ; ... .436:226; 
BRAND INSPECTION 
Denial of Application 
Upon consideration of the records, the pleadings and the recom- 
mendation of the Food Distribution Administration, the 
application for an authorization for rendition of livestock 
inspection services in connection with the livestock shipped 
from or originating in State of Oklahoma is denied on the 
ground that no substantial showing was made by the appli- 
cant as to the necessity of such authorization 128 86174 


(1) 
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JULY 1943 


PACKERS AND STOCKYARDS ACT, 1921—Continued 
CrasE AND DEsiIst 
Unfair Practice 

On the basis of the evidence disclosed in this disciplinary proceeding 
instituted by the complaint of the Administrator, Agricultural 
Marketing Administration, now the Food Distribution Adminis- 
tration, charging the respondents, a market agency, with certain 
unfair, unjustly discriminatory and deceptive practices and 
devices, it is ordered that the respondents, their agents and 
employees shall cease and desist from (1) failing to render to the 
owner a true written account of the sale of livestock consigned to 

the respondents for sale on a commission basis, (2) failing to show, 

in accounting to the owner or consignor of the livestock that 
respondents took title to such livestock, (3) selling to and buying 
livestock at a posted stockyard from persons not registered under 

the Act, (4) entering untrue names of buyers of livestock con- 
signed to the respondents, and (5) filling orders for livestock at 


On the basis of the evidence disclosed in this disciplinary proceeding 
instituted by the complaint of the Administrator, Agricultural 
Marketing Administration, now the Food Distribution Adminis- 
tration, charging the respondent, a market agency, with using 
certain unfair, unjustly discriminatory and deceptive practices 
and devices, it is ordered that the respondent, its officers, agents, 
and employees shall cease and desist from (1) failing to deliver true 
written accounts of sales to consignors of livestock, (2) selling 
livestock consigned to it for sale on commission basis to its em- 
ployees, (3) weighing livestock from its consignments to its own 
account without disclosing that the title to the livestock had been 
‘taken by the respondnet, (4) weighing livestock from its consign- 
ments to accounts in which it has a pecuniary interest, (5) entering 
fictitious names on accounts of sales and purchases, (6) making 
false entries in its books and records, (7) charging a different 
compensation for its services than the rates specified in its schedule, 
and (8) engaging in the business of buying and welling livestock 
for its own account at a posted stockyard without registering as a 
dealer; and it is further ordered that the respondent shall keep 
such accounts, records, and memoranda as fully and correctly 
disclose all transactions in its business, including records and items 
directed in this order 436 211 

On the basis of the evidence disclosed in this disciplinary proceeding 
instituted by the complaint of the Administrator, Agricultural 
Marketing Administration, now the Food Distribution Adminis- 
tration, charging the respondent, a marketing agency, with using 
certain unfair, unjustly discriminatory and deceptive practices and 
devices, it is ordered that the respondent, its officers and agents, 
and employees shall cease and desist from (1) failing to furnish to 
the consignor a true written account of the sale of all livestock sold 
by respondents on commission, (2) selling livestock consigned for 
sale on commission to their employees, (3) knowingly selling live- 
stock to any dealer without registering as such, (4) failing to ac- 
count to consignors according to prices at which hogs are sold and 


(2) 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 
CEASE AND Desist—Continued 
Unfair Practice—Continued No. Page 
weighed to the purchasers, (5) altering their copies of official scale 
tickets issued by the State, (6) knowingly having false prices en- 
tered on official scale tickets issued by the State, (7) giving gratui- 
ties to truckers or shippers of livestock, (8) charging different com- 
pensation for their services than the rates specified in their tariffs, 
and (9) selling calves on commission without bids; and it is further 
ordered that the respondents shall keep such accounts, records, 
and memoranda as fully and correctly disclose all transactions in 
its business, including records and items as directed in this order. . 437 
On the basis of the evidence disclosed in this disciplinary proceeding 
instituted by the complaint of the Administrator of the Agricul- 
tural Marketing Administration, now the Food Distribution 
Administration, charging the respondent, a market agency, with 
using certain unfair, unjustly discriminatory and deceptive 
practices and devices, it is ordered that the respondent, its officers, 
agents, and employees shall cease and desist from (1) failing to 
furnish to the owner a true written account of the sale of livestock 
consigned to respondent for sale on commission, (2) selling live- 
stock consigned to it for sale on commission to itself, (3) knowingly 
selling livestock to any dealer without registering as such, (4) 
accepting gratuities from speculators and dealers who “plant” 
livestock with it, (5) giving gratuities to truckers of livestock, (6) 
rebating any portion of its commissions to truckers and shippers, 
(7) publishing false and misleading statements with respect to the 
nature and service performed by it, (8) making incorrect entries 
on its books and records, (9) entering on its records fictitious 
names in connection with any transactions involved in its business, 
and (10) collecting a different compensation for its service than 
the rates specified in its schedules; and it is further ordered that 
the respondent shall keep such accounts, records, and memoranda 
as fully and correctly disclose all transactions in its business, 
including record and items as directed in this order............ 438 268 
On the basis of the evidence disclosed in this disciplinary proceeding 
instituted by the complaint of the Administrator of the Agricul- 
tural Marketing Administration, now the Food Distribution 
Administration, charging the respondent, a market agency, with 
using certain unfair, unjustly discriminatory and deceptive 
practices and devices, it is ordered that the respondent, its officers, 
agents, and employees shall cease and desist from (1) failing to 
render a true written account of each sale, (2) failing to show in 
accounting to consignors that the purchaser thereof is an employee 
of respondent, (3) failing to show in accounting to consignors that 
respondent has a pecuniary interest in the account to which the 
livestock was weighed, (4) failing to show why the livestock was so 
sold and so weighed, (5) selling livestock to speculators and 
dealers without being registered, (6) giving gratuities to truckers 
of livestock, and (7) collecting a different compensation for its 
services than the rates specified in its schedules; and it is further 
ordered that the respondent shall keep such accounts, records, 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 
CEASE AND Desist— Continued 


‘ ; . A.D. 
Unfair Practice—Continued No. Page 

and memoranda as fully and correctly disclose all transactions in 

its business, including record and items as directed in this order.. 439 299 


On the basis of the evidence disclosed in this disciplinary proceeding 
instituted by the complaint of the Administrator of the Agricul- 
tural Marketing Administration, now the Food Distribution 
Administration, charging the respondent, a market agency, with 
using certain unfair, unjustly discriminatory and deceptive 
practices and devices, it is ordered that the respondent, its officers, 
agents, and employees shall cease and desist from (1) failing to 
furnish to the owner a true written account of the sale of all live- 
stock consigned to the respondent for sale on a commission basis, 
(2) selling such livestock to respondent’s employees without 
disclosing this fact to the consignors, (3) giving gratuities to 
truckers and shippers of livestock, and (4) charging a different 
compensation for its services than the rates and charges specified in 
its schedule, and it is further ordered that the respondent shall 
keep such accounts, records, and memoranda as fully and correctly 
disclose all transactions in its business, including record and items 
ee MRE ANNAN OIRO 2. 2 Ficin ond scrstzs a adel Ab aicoA ors ¥id.w Ss 9 5" esoaiels 434 181 

ConsENT ORDER 
Rates and Charges 

Pursuant to stipulation, the parties to the proceeding consented 
to the issuance of an order further suspending the provisions 
of the order heretofore entered in this docket on November 19, 
1926, prescribing maximum rates and charges to be assessed 
by petitioners for buying and selling livestock on commission 
from August 1, 1943, to and including June 30, 1944, and of 
orders prohibiting the assessing or collecting of rates and 
charges in excess of those specified in the stipulation entered 
into between the petitioner and the Food Distribution Ad- 
ministration, and requiring the submission of itemized state- 
ments by individual agencies as specified in the stipulation... 440 320 

Unfair Practice 

The respondent having admitted engaging in and using unfair, 
unjustly discriminatory and deceptive practice or device, 
pursuant to stipulation, it is ordered that it cease and desist 
from failing to make proper returns to shippers and failing to 
disclose to shippers the names of the purchasers of their 
livestock, and it is further ordered to keep proper accounts, 


memoranda, books and records....................0ee00- 431 178 
DEALER 
RNIN as Fes orig) gdh oe ns A EA A ee Ta Poea 435 207 
DISMISSALS 
Order of 


The complainant having failed to file an opening statement of 
facts, the proceeding is therefore dismissed pursuant to the 


WARM TANNIN REE 850 og Shords  b Tg iced wae aphasia hae he GG EGE a 433 180 
Order of, based on— 
UG INI 565 keg BO Sa hs lotkg ech caus ence eld 441:322; 442 322 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 
DismissaLts— Continued 
Rate Petition 
Respondents’ request for increases in rates denied, and their 
petition is dismissed, but as the changes in their tariff schedule 
requested in a second petition do not involve rate increases, 
the requests in this petition are granted.................. 
EVIDENCE 
Facts failing to show 
necessity for authorization for brand inspection. ............. 
Facts showing— 
accounting at prices different from those appearing on scale 
tickets, and other changes on such tickets................ 
employer and employee relationship........................ 
435:206; 436:213; 437:232; 438:271; 439:303 
failure to indicate purpose of cash withdrawals.............. 
failure to indicate true name of purchaser................... 
435:202; 436:221; 437:230; 438:270; 439:301 
failure to keep records to indicate names of purchasers . 437:261; 
failure to keep records to indicate price................ 
failure to keep records of payments to truckers....... 437: 259; 
gratuitous payments by market agency to truckers and chipper 
Pe kes AE Oe CSAS He ee wt ace ee ae 


LEGEY MOINS OF GENCE s +... 2 .9:5 Hag wanes cen sens ee ened 
making false entries in accounts and records................ 


SHIA MNCALION OF TANT <3). keen toon cohen incest esas 
435:208; 436:218; 437:266; 438: 285; 439: 309 


misrepresentation with respect to services rendered.......... 


practice involved in giving gratuities.................. 
437:242; 438:274; 439: 306 


sale at less than the fair market value...................... 
sales to dealers not registered... ... eo Ria dct ee ee 

436 :222; 437:233; 438:273; 439:305 

Sele GO: COMMON e558 5c Ha ah nl he Ala eae or Bs eo ee 
435:206; 436:213; 437:232; 438:271; 439:303 

Inadequacies found in respondent’s books and records............ 
435:210; 436:216; 437:259; 438:272; 439:313 

Testimony of witness in other proceeding as.................... 


Weight of, relating to prior cease and desist orders... ... . .434:187; 
EXAMINER 
Denial of motion to hold shortened procedure by......... 434:182; 
Denial of proposed suspension of registration as market agency 
VONOMIOMUN 6 5 sies paie pn mateo Samet emnk eens -434:197; 


EXAMINER'S REPORT 

Onder (6. AMONG... 5. sees picalel Sclgle Bu ale Eee te arene 
FEDERAL TRADE CoMMISSION ACT 

Section 10 of, incorporated by reference in Packers and Stockyards 
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437 
434 


437 
434 


438 
437 
439 
434 
437 


438 
434 


438 
434 


437 
435 


434 


434 


434 
435 


437 


427 


436 
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179 


175 


234 


188 


259 
188 


270 
261 
306 
185 
254 
272 
184 


272 
185 


252 
211 


193 


187 
209 


225 
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JULY 1943 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


FinpInGs oF Facr 
Ruling on Motion 
Upon motion of the Food Distribution Administration that the 
examiner be instructed to amend his report to include specific 
findings of fact, it is ordered that the examiner’s report shall 
remain in the record, but is set aside as examiner’s report, 
and after allowing the parties to this proceeding to file briefs, 
the examiner is directed to prepare and file a report as stipu- 
lated in this order 
Foop DistRIBUTION ADMINISTRATION 
Motion of, to amend examiner’s report 
GIFTs 
Practice by market agency of giving gratuities to truckers and 
shippers of livestock forbidden 
437:242; 438:274; 439:306 
GRATUITIES 
Gist of charge of practice by market agency of giving gifts to truckers 
and shippers as consisting in failure to perform full duty........ 
437 :242; 438:274; 439:306 
Practice by market agency of giving gratuities to truckers and 


miunners of livestock forbidden... . 5 6.5. oh eee ccclee cs aces ave 
437:242; 438:274; 439:306 


JupiciaL Notice 
Official notice of Secretary’s order in prior proceeding in this 


434:187; 
MaRKET AGENCY 
Permissibility of doing business as dealer by 
“MarkKING Up anp Down” 
Meaning of term 
Motion 
Amendment of examiner’s report to include findings of fact 
Denial by examiner of, to hold shertened procedure...... 434:182; 
“Not a Market AGENCY” 
Meaning of words 
ORDER 
Amendment of 
Order entered in this proceeding on June 12, 1943, is hereby 
amended by striking therefrom the word hogs, which was in- 
advertently inserted therein, and substituting therefor the 


ORDER ON PETITIONS 
Rates and charges 
Respondents’ request for increases in rates denied and their 
petition is dismissed, but as the changes in their tariff schedule 
requested in a second petition do not involve rate increases, 
the requests in this petition are granted 
PETITION 
Requests in, granted 
PRINCIPAL AND AGENT 


Acts of agent as acts of principal 
437:242; 438:274; 439:306 
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JULY 1943 
PACKERS AND STOCKYARDS ACT, 1921—Continued 


PRINCIPAL AND AGENT—Continued 
Facts showing existence of employer and employee relationship. .. . 
437:242; 438:274; 439:306 
Widusiary relaGionatin G6 co. cons cise esciainn Hoan woreitc muewieae 
435:206; 436:213; 437:232; 438:271; 439:303 
Inconsistent position of agent professing to sell principal’s property 
without disclosing he is the purchaser...................-.5-: 
437 :242; 438:274; 439:306 
PRocEEDING HELD IN ABEYANCE 
Rates and Charges 
Pursuant to the provisions of the stipulation entered into 
between the respondents and the Food Distribution Adminis- 
tration, further action in this docket may be withheld and the 
proceeding held in abeyance in conformity with the terms of 
the stipulation which expressly provide that the agreement 
between the parties is not to be construed as a determination 
of the reasonableness of the maximum rates and charges set 
Forthy ith Cae SPRMOMMR: 2 oie. 5 ca won eas nase Dee oeent es 
PusLic MARKET 
PETRUS 2 25nd ose ls we te ele ihrer ne bad aie aan Cal ee 
SRR oc. cur) 5 og ered Shetek lore wee REE ieee 


REBATES 

Transaction resulting in making of, prohibited.................. 
REGISTRATION 

Suspension of, as not warranted....................45. 434:197; 


UNFAIR PRACTICE 
Charging a different compensation for market services than rates 


MOONE WN: ENON 2). O46) Sis Sos ce eS etie coun eae eameeee es 
435:199; 436:211; 437:228; 438:268; 439:299 
Failing to disclose to shippers names of purchasers of livestock... . 
435:199; 436:211; 437:228; 438:268; 439:299 
Failing to furnish a true written account of sale of livestock...... . 
435:199; 436:211; 437:228; 438:268; 439:299 
Failing to make fill GisGhole:). 0.6. sho ce cw ce eens mee ndetees 
435:199; 436:211; 437:228; 438:268; 439:299 
Giving gratuities to truckers and shippers of livestock............ 
437:228; 439:299 
Selling consigned livestock to employees of market agency........ 
436 :211; 439:299 

VIOLATION OF AcT 
Actual damage not the test of; 2... 6 6cisc os teeees sae dewteesn 
435:199; 436:211; 437:228; 438:268; 439:299 
Charging a different compensation for market service than rates 
DUGG iit BOURNE fo iia Bo oad ed edge ae ae esas ees 
435:199; 436:211; 437:228; 438:268; 439:299 
Failing to disclose to shippers names of purchasers of livestock... . 
435:199; 436:211; 437:228; 438:268; 439:299 
E. ‘Failing to furnish a true written account of sale of livestock....... 
435:199; 436:211; 437:228; 438:268; 439:299 
Failing to give shippers true names of purchasers................ 
435:199; 436:211; 437:228; 438:268; 439:299 


(7) 
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434 
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434 


434 
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177 


257 
258 
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VIOLATION oF Act—Continued No. 
Failing to keep proper books and records 434 
435:199; 436:211; 437:228; 438:268; 439:299 
Failing to make full disclosure of facts 434 
435:199; 436:211; 437:228; 438:268; 439:299 
Failing to make proper returns to shippers of livestock 431 
Failing to register as dealer 435 
436:211; 439:299 
Giving gratuities to truckers and shippers of livestock 434 
437 :228; 439:299 
Profit or gain as not material in determination of question of 
436:211 
Selling consigned livestock to employees of market agency 
435:199; 436:211; 437:228; 438:268; 439:299 
Worps AND PHRASES 
Marking up and down 
Not a market agency 
Sales under the hat 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
DEFAULT 
Admission of facts alleged in complaint by 
Waiver of hearing on facts by 
REPARATION 
Rejection of Shipment 
Respondent’s rejection of the carload of potatoes, without 
reasonable cause, entitles the complainant to an award of 
reparation for the full amount of the loss sustained by him 
upon resale of the potatoes 
Where the respondent, without reasonable cause, rejected a carload 
of apples purchased from the complainant on an f. o. b. Chelan, 
Washington, ‘Accepted on Government Inspection” basis, and 
the inspection showed the apples to be up to the contract require- 
ments, it is ordered that reparation should be awarded com- 
plainant for the full amount of the loss sustained by him upon 
resale of the apples....... 
REPARATION FOR— 
Rejection of shipment 443 :324; 
VIOLATION oF AcT 
Rejection of shipment 443:324; 444 
Worps AND PHRASES 
Accepted on Government Inspection basis...................... 443 
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